
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion
of

Kwik Snack Industrial Caterers, Inc.

for Redeterminatlon of a Deficlency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 6 / L I 9o-LL I 30 I 84,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snaye belng duJ.y sworn, deposes and says that
he/she is an employee of the State Tax Conrmisslon, that he/she is over 18 years
of age, and that on the 27th day of August, L987, he/she served the wlthln
nottce of Declslon by certifled matl upon KwLk Snack Industrial Caterers' Inc.
the petitioner ln the within proceedlng, by encloslng a true copy thereof ln a
securely seaLed postpaid rrapper addressed as foll-ows:

Kwik Snack Industrlal Caterers, Inc.
199 Klngs Park Rd.
Conrmack, NY LL725

and by depositlng same enclosed Ln a postpaid properly addressed ltraPPer lD a
post offlce under the excLusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the Petl-tloner
hereln and that the address set forth on said nrapper ls the last knoltrl address
of the pet i t loner.

Sworn to before ne this
27th day of August,  1987.

ter oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
of

Ernmanuele & Lola Fallacaro,
OffLcers of Kwlk Snack Industr lal  Caterers, Inc.

for Redeterminatlon of a DeficLency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Perlod 6 I  I  I  80-LL |  30 I  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an empJ-oyee of the State Tax Comlsslon, that he/she ls over 18 years

of age, and that on the 27th day of August,  L987, he/she served the wLthLn
notice of Declslon by certlfled mail upon Enrmanuele & Lola Fal-lacaro, Offlcere
of Kwlk Snack Industrlal Caterers, Inc. the petLtloners ln the wlthln
proceedlng, by enclosing a true copy thereof ln a secureLy sealed poetpaid
rrrapper addressed as follows:

Eurmanuel-e & Lola Fallacaro
Offlcers of Kwlk Snack Industrial Caterers, Inc.
199 Kings Park Rd.
Conmack, NY II725

and by deposltlng same enclosed ln a postpaid properJ-y addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York,

That deponent further says that the said addressee is the Petltloner
hereln and that the address set forth on said wrapper ls the last knoltn address
of the pet l t ioner.

before me thls
o f  August ,  1987.

Sworn to
27th day

minlster oat
pursuant to Tax Law section 174



STATE OF NEIT YORK

STATE TN( CO},IMISSION

In the Matter of the Petition
o f

King Catering Corp.

for Redetermination of a Deficlency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod L2 I  I  |  8I- IL |  30 |  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and saye that
he/she ls an employee of the State Tax Comisslon, that he/she ls over 18 years
of age, and that on the 27th day of August, L987, he/she served the wlthtn
notlce of Declslon by certlfled mall upon Klng Catering Corp. the Petitioner ln
the wlthLn proceedlng, bI encloslng a true copy thereof in a securely sealed
postpaLd wrapper addressed as fo1lows:

Klng Caterlng Corp.
120 Mllbar B1vd.
Farningdale, NY 11735

and by deposttlng same encl-osed ln a postpaid properl-y addressed wrapper ln a
post offlce under the excl-uslve care and custody of the United States Postal
Servlce withLn the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me thls
27th day of August,  1987.

says that the said addressee ls the petltloner
set forth on said wrapPer is the last known address

ister oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition
of

Kwik Snack IndustriaL Caterers, Inc.

for Redeterminatlon of a Deflclency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Perlod 6 |  |  |  80-LL I  30 |  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, bel-ng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmisslon, that he/she ls over 18 yearg
of age, and that on the 27th day of August, 1987, he served the wlthln notice
of Decislon by certlfied mail upon GeraLd Ross, the representative of the
petitioner ln the within proceedinB, bY encloslng a true coPy thereof ln a
securel-y sealed postpaid lrrapper addressed as follows:

Gerald Ross
125 Jerlcho Turnplke
Jerlcho, NY LL753

and by depositl-ng same enclosed in a postpald properly addressed wrapPer tn a
post office under the excluslve care and custody of the Unlted States Poetal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltioner herein and that the address set forth on sald rtrapPer Ls the
last kno\rn address of the representative of the petltloner.

Sworn to before me this
27th day of August,  1987.

to adninlster oaths
pursuant to Tax Law section L74



STATE OI'NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon :
o f

EnmanueLe & Lola FalLacaro, l
Off icers of Kwlk Snack Industr lal  Caterers, Inc.

:
for Redetermlnatlon of a Deflciency or Revlslon
of a Determlnation or Refund of Sales & Use Tax :
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  6 lL l80-11130184.  :

AFFIDAVIT OT'MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ts an employee of the Stat,e Tax Comlssion, that he/she ls over 18 years
of age, and that on the 27th day of August, 1987, he served the wlthln notlce
of Decision by certifled mail upon Gerald Ross, the representatlve of the
petltl-oners in the wlthln proceeding, by encloslng a true copy thereof Ln a
securely sealed postpaid rrrapper addressed as follows:

Gerald Ross
125 Jerlcho Turnpl-ke
Jer icho ,  NY 11753

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the UnLted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the representatLve
of the petitloner hereln and that the address set forth on saLd wrapPer Ls the
last knoun address of the representative of the petitloner.

Sworn to before me thls
27 th  day  o f  August '  1987.

pursuant to Tax Law section 174



S T A T E  O F  N E r / i l  Y O R K
S T A T E  T A X  C O M T I S S I O N

A L B A N Y ,  N E ' I , I  Y O R K  1 2 2 2 7

August  27,  1987

Kwlk Snack Industrlal Caterers, Inc.
199 Kings Park Rd.
Cornrnack, NY LL725

Gentlemen:

Please take notice of the Declslon of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve leve1.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse deciston by the State Tax Cornmlsslon may be lnstLtuted only uader
Article 78 of the Civil PractLce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not lce.

Inquirles concernlng the computation of tax due or refund allowed ln accordaoce
with thls declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Buildlng /19, State Campus
Albany, New York L2227
Phone # (5r8) 453-430I

Very truly yours,

STATE TAX COiYMISSION

Taxing Bureaurs Representative

Peti t loner t  s Representat lve :
Gerald Ross
125 Jericho Turnpike
Jer lcho ,  NY 11753

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M l l I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August 27, L987

Enmanuele & Lol-a Fallacaro
Offlcers of Kwlk Snack Industrlal Caterers, Inc.
199 Kings Park Rd.
Comrnack, NY 1L725

Dear Mr. & Mrs. Fal lacaro:

Please take notlce of the Declslon of the State Tax Cornmlsslon enclosed
herewLth.

You have now exhaust,ed your rlght of revLew at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse declsion by the State Tax Conmission may be instltuted only under
Artlcle 78 of the Civll PractLce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County' wLthln 4 uonths from the
date of this not lce.

Inquirles concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unit
Bulldlng /19, State Ca,mpus
Albany, New York L2227
Phone / i  (518) 453-430r

Very truly yours'

STATE TAX CO}OIISSION

Taxing Bureauf s Representative

Petltioner I s Representatlve :
Gerald Ross
125 Jericho Turnplke
Jer lcho ,  NY 11753

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U U I S S I O N

A L B  A N  Y  '  N E ' v l  Y  O R K  L 2 2 2 7

Augusc 27, L987

King Catering Corp.
120 Mllbar Blvd.
Farnlngdale, NY 11735

Gentlemen:

Please take notice of the Declslon of che State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revLew at the adnLnistrattve leveI.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to review an
adverse decision by the State Tax Comnlsslon nay be instltuted oaly under
Article 78 of the Clvil Practlce Law and Rules, and must be co'r'menced ln the
Suprene Court of the State of New York, Albany County, vtlthin 4 nonths from the
date of thls not ice.

Inqulries concernlng the computatlon of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Agsessment Revlew Unlt
Buildlng ll9, State Canpus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours,

STATE TAx CO}OIISSION

cc: Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon

o f

KWIK SNACK INDUSTRIAL CATERERS, INC.

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 arrd 29
of the Tax Law for the Perlod June 1, 1980
through November 30, 1984.

In the Matter of the Pet i t ion

o f

EMI'{ANUELE FALLACARO AND LOLA FALLACARO, :
OFFICERS OF KI{IK SNACK INDUSTRIAI CATERERS, INC.

i

for RevLsion of a Deterninatlon or for Refund
of Sales and Use Taxes under Articl-es 28 and 29 t
of the Tax Law for the Period June 1, 1980
through November 30, 1984. :

DECISION

In the Matter of the PetLt lon

o f

KING CATERING CORP.

for Revl-sion of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, 1981
through November 30, 1984.

Petltloner, Kwik Snack Industrlal Caterers, Inc. ' 199 Klngs Park Road,

Commack, New York LL725, fi.led a petltlon for revLslon of a determlnatlon or

for refund of sal-es and use taxes under Arti-cles 28 and 29 of the Tax Law for

the perlod June 1, 1980 through Novenber 30, 1984 (Fl le Nos. 55901 and 59782).

Petitloners, Emmanuele and Lola Fall-acaro, Offlcers of Kwik Snack IndustriaL

Caterers, Inc.,  199 Kings Park Road, Comack, New York 1L725, f l led a pet l t lon



-2-

for revislon of a determlnatlon or for refund of sales and use taxes under

Articl-es 28 and 29 of the Tax Law for the period June 1, 1980 through November 30,

1984 (Fi le Nos .  59783 and 59784).

Petltioner, King Catering Corp. , IZ]0 MlLbar Boulevard, Farmlngdale, New

York 11735, f i led a pet i t ton for revlslon of a deternlnat lon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Lav for the perlod

December 1, 1981 through November 30, 1984 (Fl le No. 60636).

A hearing was held before Robert F. Mulligan, Eearing Offlcer, at the

offices of the State Tax Conmlssion, Two World Trade Center, New York, New York

on December 9, 1986 at 1:15 P.M., with al l  br lefs to be subnlt ted by February 27,

1987. Petitioners Kwik Snack Industrial Caterers, Inc. and Enrmanuele and Lola

Fallacaro appeared by Gerald Ross, C.P.A. The Audlt Divlsion appeared by John

P. Dugan, Esq. (Lawrence A. Newman, Esq.r of  counsel) .

ISSUE

Whether a fleld audit properl-y determtned sales tax due from Kwlk Snack

Industr ial  Caterers, Inc.

FINDINGS OF FACT

1. During the period at j.ssue, petittoner Kwik Snack Industrlal Caterers'

Inc. (the |tcorporationrr) operated a catering supply and delicatessen business

ln a warehouse at 120 Mllbar Boulevard, Farmingdale, New York. Prlor to

December 1982, the corporationrs bustness conslsted only of sales to oPeratorg

of lndustrial catering trucks. In Decenber L982, the corPoratlon opened the

del icatessen in a port ion of l ts bui ldlng.

2. The corporationts enpLoyees prepared and wrapped sandwiches, rolls and

stmilar items whlch were sold to the truck operators. The corPoration also

sold less perlshabl-e or nonperlshable lt,ems such ag potato chlps' coffee,
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coffee cups, etc.  to the operators, as wel l  as refr igerated i tems such as soda,

ni lk,  yogurt .

3. The delicatessen operation was ln the front of the buildlng and was

separate from the catering supply operatlon. It had lts own cash reglster.

The auditor noted that the buslness was l-ocated in an industttaL area and there

appeared to be a substantial luncheon trade from factory workers. The dellca-

tessen was ln operation from early morning untll the afternoon. It was not

open evenlngs. Pet i t ioner contends that the deLlcatessen closed at 2:00 or

3 : 0 0  P . M .  d a l l y .

4. The business nas soLd to King Catering Corp. on or about October 24'

1 9 8 4 .

5. The audi.t was conmenced on June 3, 1983 and completed on March 13'

1985. The pertlnent audlt actlons and findlngs are as foll-ows:

(a) Sales per the general ledger were reconciled to sales per Federal

income tax returns for the calendar years 1981., L982 and' 1983.

(b) Purchases per the general ledger rf,ere reconclled to the Federal

returns for 1981 and 1982, but the auditor could not obtaln an explanatlon as

to why purchases per the books for 1983 were $2,088,483.79 whtle purchases per

the Federal  incone tax returns were $212821564.00, a di f ference of

$194 ,080 .21 .

Subsequent to the hearing, petltlonerts representative subnltted a copy of
the purchases ledger entries for 1983 and they appear to tle into the
Federal purchase figures. The same amounts are noted on the lower PortioD
of Schedule E of the auditorrs workpapers, apparentl-y added at a date
subsequent to the maklng of the origLnal calculations. In any event' thls

woul-d seem to be irrelevant since the accountantts purehase flgureg were
used ln the calculatlon of the assessment.
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(c) No documentation was availabLe for clgarette sales or sales made

from the warehouse.

(d) No cash reglster tapes were retained for ei ther the register Ln

the warehouse or the register Ln the dellcatessen.

(e) The auditor requested sales lnvolces for the period March 1, 1982

through May 31, L982 and was told that none existed. Accordlngly, the audltor

asked the coporationrs personnel to start saving involces. A test was made of

the retained tnvoices for sales made to drivers for the period March 1, 1984

through May 31, 1984.

(f) The auditor determlned that the percentage of taxable sales

compared to tot ,al  sales for the test per lod was L4.96L3 percent.  Thls percentage

was deemed to be reasonabLe in comparlson to another field audtt of a slnllar

buslness ln which all records were avallable and the percentage was L5.52

percent.

(g) An average markup per books of 39.82 percent was computed for the

months of March and Aprll 1984.

(h) Two separate cal-culations of audited taxable sales were made

slnce the del-icatessen operation was conmenced part way through the audit

peri.od:

( l )  Commissary and warehouse purchases of $4,490,869.86 for the

period June 1, 1980 through November 30, 1982 were reduced by lnventory adJust-

ments  o f  $57,508,01  to  a r r l ve  a t  aud i ted  purchases  o f  $4 ,433 '361.85 .  Th is

flgure was marked up 39.82 percent and the taxable percentage of L4.96L3

percent was appl ied to arr ive at audited taxable sal-es of $927,4L0.07. Reported

taxable sales were $583,006.00. Thus, addit ional taxable sales were $344,404.07

wtth addit ional tax due of $24,503.f3.
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(2) For the perlod December l ,  1982 through Novenber 30, 1984'

cornmissary, warehouse and del icatessen purchases of $3r809r767.L7 were increased

by an lnventory adJustment of $25,364.45 to arrlve at audited purchases of

$3,835,I31.62. Thls f igure hras marked up by 39.82 percent and nult lp l led by

5.0207 percent and an estimated taxabLe percentage for the dellcatessen of 70

percent to arr ive at audited taxable del lcatessen sales of $188r456.83. The

marked up figure was multLplied by the taxabl-e percentage of 14.9613 percent to

arr ive at audited taxable dr lver sales of $802,266.95. Total  audited taxable

sales were $990,723.78. Taxable sales reported were $601 ,245.00. AccordingJ-y'

addit lonal taxable sales were $389,478.78 and addit ional tax due was $28'236.85.

(i) An examlnatlon of expense purchases showed that tax was pald

where due. Tax due on fLxed assets was $255.78. Tax was properly paid on the

bulk sale to Klng Catering Corp.

6. On August 9, 1983 the corporatlon executed a consent extendlng the

period of linLtation for assessment of tax for the perlod June 1, 1980 through

November 30, 1980 to March 20, 1984. 0n January 24, 1984, the corporat lon

executed a second consent extending the perlod of l-lnltation for assessment of

tax for the period June 1, 1980 through May 31, 1981 to September 20, 1984.

7. (a) On Septenbet 20, 1983 the Audit Divlsion issued the followlng

notices of deternination and demands for pa)rment of sales and use taxes due:

TO PERIOD TN( PENALTY INTEREST

T h e  C o r p o r a t i o n  6 l L l 8 0  -  8 / 3 1 / 8 0  $ 3 4 , 3 5 1 . 7 6  $ 8 , 5 8 7 . 9 4  $ L 3 , 2 4 7 . 0 6
Enrmanue le  Fa l lacaro  611180 -  8 /31 /80  34 ,35L.76  8 ,587.94  13 ,247.06

(b) On Septembet 20, 1984 the Audlt Dtvision issued a NotLce of

Determination and Demand for Payment of Sales and Use Taxes Due to the corpora-

t ion for the period Septenber 1, 1980 through Novenber 30, 1981 for $2051460.37

ln  tax ,  $511365.11  ln  pena l ty  and $93,340.07  in  in te res t .



(c) On January

notices of determlnation

TO

The Corporation
The Corporatlon
The Corporation
Emmanuele Fallacaro
Ermanuele Fallacaro
Emmanuele Fallacaro
Lola Fall-acaro
Lola Fallacaro
LoLa Fal-l-acaro
Klng Cater ing Corp.

-6-

25, 1985 the Audlt Divislon lssued the foJ-Lowing

and demands for payment of sales and use taxes due:

PERIOD TAX PENALTY INTERSST

611180 -813L /80*  $2 ,722 .73  $  680 .68  $1 ,728 .63
9 /L |80  -  11 /30 /81 *  13 ,353 .09  3 ,338 .27  6 ,959 .73
Lz lL lSL  -  LL l30 l84  36 ,9L9 .94  6 ,682 .93  6 ,L62 .0O
6 lL lS0  -  8 /3 l l 80 tc  2 '722 .15  680 .68  L ,728 .63
9 /L |80  -  rL l30 /81  13 ,353 .09  3 ,338 .27  6 ,959 .73
Lz l t lS r  -  L r l 30 l84  36 ,9L9 .94  6 ,682 .93  6 ,L62 .O0
611180  -  8 /31 /80  2 ,722 .L5  680 .68  L ,728 .63
9 l r l 80  -  rL l30 l81  13 ,353 .09  3 ,338 .27  6 ,959 ,73
Lz lL l8L  -  L r l 30 l84  35 ,9L9 .94  6 ,682 .93  6 ,L62 .OO
Lz lL lSL  -  r r / 30184  36 ,9L9 .94  6 ,682 .93  6 ,162 .00

* These not ices adjusted earl ier assessments.

8. I,l ith the exceptlon of the one page purchase Ledger sheet (Flndlng of

Fact 5 (b) ) , peti-tioners offered no evldence in support of their  posl t lon.

16 percent and, thus'Petttioners argue that

a 39.82 percent markup

the corporat lonf s gross prof l t  was

was lmposslbLe. Petitioners claim that the corporation

nas treated as a retaiLer by the auditors, rather than as a wholesaler.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a) ( l )  provides, ln pert inent part '  as fol lows:

"If a return requlred by this artLcle is not fll-ed' or lf a
return when fll-ed ls Lncorrect or lnsufflcientr the amount
of tax due shall be determlned by the tax commlsslon from
such Lnformation as may be avallable. If necessaryr the
tax may be estimated on the basls of external indices' such
as stock on hand, purchases, rental paid, number of rooms,
location, scale of rents or charges, comparable rents or
charges, type of accon'modatLon and service, number of
employees or other factors.r l

B. That Tax Law SS f135 and, LL42.5 and 20 I$fCRR 533.2 requlre every

person reguired to collect tax to maintain records of every sale and to make

such records avallable for inspection and examinatlon. Where a taxpayerre

records are lncomplete or insufflclent, the Audlt Divlslon may select a method

reasonably calculated to reflect the sales and use taxes due and the burden
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then rests upon the taxpayer to demonstrate by clear and convlncing

that the method of audit or amount of tax assessed was erroneous.

evldence

(Surface Llne

Operators Fraternal Organl.zat lon, Inc. v.  Tul ly,  85 AD2d 858.)

C. That in this case, the corporatlonts records were lncomplete and lt

Ltas proper for the Audlt Dlvision to perform a test period audlt resultlng ln

the assessments issued herein. Petitloners dld not sustaln their burden of

proof to show either that the method of audlt or the amount of tax assessed rras

erroneous, It is noted that the corporatLon was requlred to coll-ect tax on

prepared food sold to caterlng truck drlvers, Resale certi.flcates are not

acceptable for such transact lons (20 NYCRR 527.8t11).

D. That the petitions of Kwik Snack Industrial Caterers, Inc., Enrnanuele

and LoI-a Fall-acaro and King Catering Corp. are denied and the notlces of

determlnation and demands for payrnent of sales and use taxes due are sustained.

DATED: Albany, New York STATE TAX COMMISSION

AU0 2 7 1987
PRESIDENT


