
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of che Petltlon
o f

Rlehard Kuty
d/b/a Bay Shore Swlnnlng Pool Malntenance

for Redeterninatlon of a Deflclency or Revlslon
of a DetermLnation or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for
the Perlods Ended August 31, 1977 through
August 31, 1978 and November 30, 1979 through
February 29, 1960.

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposee and says that
he/she Ls an empLoyee of the State Tax Comlsslon, that he/she ls over 18 years
of age, and that on the 23rd day of Aprll, L9E7, he/she served the wlthln
notlce of Decislon by certlfLed mal1 upon Rlchard Kuty, d/b/a Bay Shore
Swlmlng Pool Malntenance the petltloner Ln the wlthln proceedlng, b)r encloalng
a true copy thereof ln a securel-y sealed postpald wrapper addressed as followe:

Rlchard Kuty
d/b/a Bay Shore Swlunlog Pool Malntenance
3607 Otlsco Road
Mar le t ta ,  NY 13110

and by depositlng sane enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted Statee Postal
Servlce wlthln the State of New York.

That deponent further says that the eald addressee Ls the petltloner
hereln and that the address set forth on sald wrapper Ls the last knom addreeE
of the petltloner.

Sworn to before ue thls
23rd, d,ay of April, 1987.

nlster oaths
pursuant to Tax Law sectlon L74



__ l?ATE OF NEW roRK
. l r_ATE TAX COMMrssroN
ALBANY,  NEW Y ORK T22 '7

Aprl1 23, 1987

Rtchard Kutv
d,/b/a Bay Sirore Swlontng pool ltalntenance3E07 Otlsco Road
Mar let ta ,  My l3 l l0

Dear Mr. Kuty:

ifffiJ:ke 
norlce of the Declslon of rhe srare Tax comlssion encrosed

You have now exhausted your rlgh.t o-f revlew 8t che adnLnlstratlve level,
Pureuanr to secrlora;t iiig ,i.ir,"^T.;-i;;l i"oro""edfng in court ro revlew an
adverse declslon rv-tit.-ii".J'r"* c"rri;;i;"*#; be lnsiltuted onry under
Artlcle 7E ot trre. i:rvu p;;;;;: L:, .il-i;i"Jlr"r,a musr be counenced rn the::l:"ff :;[r',::rth; ;;.;;;fi:, y,"k;1i;;i],cooory,_,r.r,r"_ilnootr,s 

rron the

#l;'fii: ;:li:i:"'T"JT" *:::::::'.;: tax due or rerund allowed rn aceordance

NYS-Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
assessuent Revtew Unlt
Bul'ldlng #9, Stare Caopus
Albany, New york t2227
Phone /,r (518) 457-20A6

Very truly yours,

STATE TAX COMMTSSTON
cc: Taxlng Bureaurs

--

Representattve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon

of

RICIIARD KUTY : DECISION
DIBIA BAY SIIORE SWIMMING POOL MAINTENAI{CE

:
for Revlslon of a Deternlnatlon or for Refund
of Sal.es and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlods Ended August 31.,
L977 through Auguet 31, 1978 and November 30, :
1979 through Februaty 29, 1980.

Petitloner, Rlchard Kuty dlbla Bay Shore Swiming Pool Malntenance' 3807

Otlsco Road, Marietta,  New York 13110, f iLed a petLt lon for revlslon of a

determlnation or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlods ended August 31, L977 thtough August 31, 1978 and

November 30, 1979 through February 29, 1980 (Fl le No. 63542).

A hearlng was held before Tlnothy J. Alston, Ilearlng Offlcerr at the

off lces of the State Tax ConmlssLon, 333 East Washlngton Street,  Syracuee, New

York, on Octobet 24, 1986 at 10:30 A.M. Pet i t loner appeared pro se. The Audlt

Dlvls lon appeared by John P. Dugan, Esq. (Janes Del la Porta, Esq.r of  counsel) .

ISSUES

I. Whether petltlonerts appllcatlon for refund of penalty aad laterest at

lssue hereln was tlmely flled.

II. Whether the Audlt Dlvlsionrs denlal of petltlonerre refund clalm was

proper.

FINDINGS OF FACT

1. On Novenber 9, 1984, pet l t loner,  Richard Kuty, f l led a let ter requeettng

a refund of penalty and Lnterest pald wlth respect to hls sales tax llablllcy
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for the perlods ended August 31, 1977 through August 31, L978, and Noveober 30'

1979 through Februaty 29, 1980.

2. 0n July 25, 1985 the Audlt Dlvlslon denled petltlonerts refund claln

ln ful l .

3. Speclfically, the amounts claLned herelu by petitloner rtere as follolte:

Perlod Date Tax Pynt. Pynt. PYnt.
Ended Flled Due Date Penaltv Date Interest Date

67T|TT W $---643:26 Tfl- $Ti6 rta4 $---5ffi6' Tft+
r l l3o l77  9184 63s .01  9 /84  1s8 .75  9184 527.06  9184
2128/78  9127 /78  71 .28  9127 /78  7  .84  9 lS4 s .os  9184
5 l3L /78  L0122179 z rs .39  LOl22 l79  4s .23  9184 39 .03  9184
s l3L l78  LOl2Z l79  1 ,118 .74  l0 l2T l79  201 .38  9184  164 .58  9184
LLlsolTe L2lr9/80 330.75 9184 82.68 9184 217.04 9184
2 l29 l8o  L2 lLOl80 33 .32  9184 8 .32  e l84  20 .77  9184

TOTAL PENALTY & INTEREST $536.36 $1,024.99

4. Petltlonerfs sales tax llablllty arose from his ordnershlp and oPeratloo

of Bay Shore Swlnnlng Pool Malntenance, a proprletary entlty dolng buslness ln

Bay Shore, New York. Petltloner closed down Bay Shore Swlunlng Pool Malntenance

ln late 1979. At about that tlue petltloner made an effort to satlsfy cert:rln

of hls outstanding sales tax obllgations, and pald the base tax due for the

perlods ended May 31, 1978 and August 31, 1978. Pet l t loner cootended he was

unaware of any other outstandtng sal-es tax llabllltles at that tlne and that

Tax Department employees had advlsed hin that no other amouots were owed.

Petitioner further concended that he never recetved nottce of aay of the

amounts at lssue hereln; and onLy became anare of these llabllltles at the tlne

of sale of hls home tn 1984, when he dtscovered tax llens on the ProPerty.

Wlth respect to the perlod ended August 31, L977, petitloner clalned that he

pald the tax at the tlne he flled hls return in 1978.

5. The Audlt DivlsLon lssued notlces and demands to petltloner for each

perlod at lssue hereln.
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CONCLUSIONS OF LAW

A. That sectlon 1139(a) of the Tax Law provldes, ln pertlnent part, that

an appllcatlon for refund shall be flted wlth the Tax Conmtsslon ttwtthln three

years after the date when such amount was payable under thls artlclett.

"Any person falllng to fl1e a return or to pay or pay over
any tax to the tax comrrrlssloo wlthtn che tlme requLred by
thls artlcle shaLL be subJect to a penalty of flve Percent
of the amount of tax due if such failure 1e for not more
than one month, with an additlonal one percent for each
addltlonal nonth or fraction thereof durlng whlch such
falLure contLnues, not exceedlng twenty-ftve percenc ln the
aggregate; plus lnterest at the rate of one percent of such
tax for each month of del-ay after such return nas requlred
to be flLed or such tax became due. If, however' the tax
conrmlsslon ls satisfled that the delay rras excusable' lt
may remlt all or any part of such penalty and lt may remlt
that portlon of such interest that exceeds the lncerest
that would be payable lf such interest lrere couputed at the
rate set by Che tax commisslon pursuant to sectlon eleven
hundred forty-two, or if no rate ls setr at the rate of slx
percent per year. t t

C. That penalty and lnterest become "payabl-e" wlEhln the meanlng of Tax

Law $ 1139(a) as such amounts accrue. Pecitlonerrs refund clain was therefore

untlnely wlth respect to that portlon of the penalty and lnterest whlch had

aecrued (pursuant to Tax Law $ 1145[a]) nore than three years prlor to the

f1l lng of pet l t tonerts refund clalm.

B. That during the perlods at lgsue,

provlded, in subsa"rr""l, the followlng wlth

penalty and lnterest:

sec t lon  1145(a) (1 )  o f  the  Tax  Law

respect to the lnPosltlon of

Lssue.
respecC

Sect lon 1145(a)(1) was anended durlng the perlods at
amendment,s, however, made no substantlve change wlth
ralsed by pet i t loner hereln.

Such
to the lssueg
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D. That the Lnterest at 1s9ue hereln was properly luposed pursuant to

sect lon 1145 of the Tax Law.

E. That Artlcle 28 of the Tax Law makes no provlslon for the suspeneloo,

walver or abatement of lnterest properly lnposed other than the remlttance of

that amount ln excess of the ulnlmum.

F. That, even assumlng petltloner wag, ln fact, unaltare of hls outstandlng

tax llablllty untl1 1984, hls late fll lng of sales tax returns for each of the

perlods at lssue resulted ln the Audit DLvlsiont.s proper Lnposltloa of penalty

pursuant to Tax Law $ 1145. It ls noted that the Audlt DLvlslon lssued notlces

and demands to petltioner for each of the perlods at lssue; petLtloner should

therefore have been atrare of the Audlt Divlsionfs inposltlon of penaLty for the

perlods at lssue. Petltloner has faiLed to present any evidence to sholt that

his fallure to tlnely file returns was due to reasonable cause.

G. That the petltlon of Richard Kuty dlbla Bay Shore Swlumlng Pool

I'talntenance ts Ln all- respect,s denled, and the Audlt DlvLsionrs letter of

July 25, 1985, denying pet l t lonerrs refund claln,  is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 31987 PRESIDENT


