
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Kushnerts Del icatessen, Inc.
and Burton Kushner, as Offlcer

for Redetermlnatlon of a Deflclency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 lL l80-5131184.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax ComLsslon, that he/she ls over 18 yearg
of age, and that on the 21st day of August, L987, he/she served the wlthLn
notice of declslon by certlfled mail upon Kushnerrs DeLlcatessenr Inc., and
Burton Kushner, as Offlcer the petitioner ln the wlthln proceedlng, bY
enclosing a true copy thereof ln a securely sealed postpald rtrapper addressed
as follows:

Kushnerrs Del lcatessen, Inc.
and Burton Kushner' as Offieer
185 Rlchards Street
Brooklyn' NY LL23I

and by deposltlng same enclosed
post office under the exclustve
Servlce wlthin the State of New

That deponent further says
herein and that the address aet
of the pet i t loner.

Sworn to before me this
2Lst.  day of August '  1987.

ln a postpald properly addressed wrapper in a
eare and custody of the United scates Postal
York.

that the sald addressee ls the petltioner
forth on said wrapper ls the last known address

to adnilnlster oa
Tax Law sectl



STATE OF NEW YORK

STATE TAX CO}OIISSION

In the Matter of the Petltlon
o f

Kushnerf  s Del icatessen, Inc.
and Burton Kushner, as Offlcer

for Redeterminatlon of a Deficiency or Revlsion
of a Determi.natlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 / I l8O-5 /3L /84 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, belog duly sworn, deposes and says that
he/she ls an employee of the State Tax Connlsslon, that he/she ls over 18 yeara
of age, and that on the 21st day of August, L987, he served the wlthln notlce
of declslon by certlfled rnail upon Irving Clnrlng, the representatlve of the
petitloner ln the wlthin proceedlng, b)r enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Irvlng Clnring
314 I^f  .  53rd St.  -  Second Floor
New York, NY 10019

and by deposlting saue enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excl-usive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the repreaentatlve
of the petitLoner herein and that the address set forth on said ltrapper ls the
last known address of the representative of the petltloner.

Sworn to before me thls
o f  August ,  L987.

to adninls
rsuant to Tax Law

t



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 21, L987

Kushnerrs Del lcatessen, Inc.
and Burton Kushner, as Offlcer
185 Rlchards Street,
Brooklyn, NY 11231

Gentlemen:

Please take notlce of the declslon of the State Tax ComissLon enclosed
herewlth.

You have now exhausted your right of revLew at the adminlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt ao
adverse declslon by the State Tax Connisslon may be instttuted only under
Article 78 of the Clvll Practice Law and Rules, and must be cornmecced 1o the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date of thls not lce.

Inquirles concernlng the computatlon of tax due or refund allowed tn accordance
with this declslon may be addressed t,o:

NYS Dept. TaxatLon and Finance
Audit EvaluatLon Bureau
Assessment Review Uni.t
Bulldlng {19, Scate Campus
Albany, New York L2227
Phone /ir (518) 453-430L

Very truly yours'

STATE TAx COMMISSION

Taxlng Bureauf s Representatlve

PetLtioner I s Representatl-ve :
Irvlng Cinrlng
314 I{ .  53rd St.  -  Second Floor
New York, NY 10019



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl.ons

of

KUSIINERIS DELICATESSEN, INC.
AND BURTON KUSIINER, AS OFFICER

for Revislon of Deterninatlons or for Refunds
of Sales and Use Taxes under Arttcl-es 28 an.d. 29
of the Tax Law for the Perlod June 1, 1980
through May 3 l ,  1984.

1. At all tlues relevantr petltloner

(rrpetltloner") operated a dellcateeeen ln

DECISION

Petltloners, Kushnerts Dellcatessen, Inc. and Burt,on Kughner, as offlcer,

185 Rlchards Street, Brooklyn, New York 1I23L, each flled a petl.tlon for

revislon of deternlnatlons or for refunds of sales and use taxes under Artlcles

28 and 29 of the Tax Law for che perlod June 1, 1980 through May 31' 1984 (Flle

N o s .  5 7 5 7 I ,  5 7 8 8 2 ,  6 3 2 2 2  a n d  6 4 0 9 8 ) .

A hearlng was held before Frank A. Landers, Ilearlng Offlcer, at the

offlces of the State Tax Co 'nlsston, Two llorld Trade Center, New York, New

York, on Februaty 24, L987 at 1:15 P.M., wlth al l  br lefs to be f l led by l tay 11,

1987. Petltloners appeared by Irvlng Ctnrlng, C.P.A. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Mark F. Volk,  Esq.,  of  counsel) .

ISSUE

Whether che Audlt Dlvislon, ln the absence of books and records' properly

deterulned the additlonal sales tax llablllty of Kushnerfs Dellcatessen' Inc.

for the perLod June 1, 1980 through May 31, 19E4, based on the flndlngs of a

pr lor audlt .

FINDINGS OF FACT

Kushnerts Del icatessen, Inc.

the Red llook sectton of Brooklyn at
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185 Rlchards Street. Petltloner sold clgarettes, beer and sandwlches, as well

as some dalry lteus, canned goods, bread and neat by the pound. Petltloner had

no facllltles for eatlng on the preuises and aLl sales were take-out.

2. 0n or about June 21, 1983, the Audtt Dlvtslon lnltlated an audlt of

petltlonerrs books and records for the perlod June 1, 1980 through May 31,

1964. Thls was the second recent audlt of petltlonerrs books and records,

whlch had prevlously been audlted for the perlod Septeuber l, 1976 through

February 29, 1980. For the flrst audlt perlod, the Audlt Divlslon deternlned

that petitloner underreported taxable sales by 199.77 percent. At the tlue of

the second audit, the flrst audlt was under protest. Petltioner conplained

that lt should not be audlted again untll the flrst audlt was resolved and

threatened to wlthhold lts books and records. Falllng to be dlssuaded by

petltlonerrs obJectlons, the Audlt Dlvlslon contlnued lts audlt.

3. Petitloner provlded the audltor wlth bank stateoents and Lcs accountaotrs

workpapers. The audttor requesced but lras not provlded wlth cash regtster

tapes, U.S. corporatLon lncome tax returns, and purchase lnvoices for the

three-oonth test perlod of March, Aprtl and May of 1983. 0n March 20, 1984,

after numerous appoLntnents to revlew petlttonerrs books and records ltere

elther postponed by petltionerts accountant or otherwise proved frultless, the

Audlt Dlvtslon lssued to petltloner a Notlce of Determlnatlon and Demand for

Paynent of Sales and Use Taxes Due asgesslng a tax due of $6,031.68, Plus

penalty of $1,507.92 and lnterest of  $2,600.L9, for a total  amount due of

$10,139.79 for the perlod June 1, 1980 through May 31, 19E1. The aforesald

aotlce was tlnely lssued pursuant to a consent executed by petltloner that

extended the statute of lluitatlons for assessment of sales and use taxes for

the perlod June 1, 1980 through Februaty 28, 1981 to March 20' L964. fhe



-3-

lssuance of the notice was also Lnstlgaced by the Audlt DLvlslonrg fallure to

obtaln another consent fron petltloner. The tax deficlency lras arrlved at by

applying the 199.77 percent error ratlo (as deter@ined ln the flrst audlt) to

reported taxable sales of $37,742.00. Thls resulted tn addlttonal taxable

sales of $75,396.00 whlch, when multlplled by the 8 percent cax rate, reeulted

ln addlt lonal taxes due of $6,031.68.

4. 0n or about July 20, 1984, the auditor advlsed petitloner that he aow

requlred purchase involces for the entire audlt perlod 1o lleu of Just the test

perlod, otherwlse, the audit would be completed uslng the error ratlo fron the

flrst audlt. Petltloner advtsed the audltor that naoy purchase lavolces were

destroyed durlng recent break-lns and could not be made avallable. Consequentlyr

on Septembet 20, 1984, the Audlt Dlvlslon lssued to petltloner a second Notlce

of Deterninatlon and Deuand for Payment of Sales and Use Taxes Due asseeslng a

tax  due o f  $S,568.18 ,  p lus  pena l ty  o f  $1 ,392.05  and ln te res t  o f  $1 ,789.06 ,  fo r

a total  amount due of $8,749.29 for the perlod June 1, 1981 through May 31'

L982. The tax deficlencynas computed by applylng the I99.77 percent error

ratto to taxable sales reported of $33,785.00. Thls resulted tn addlt lonal

taxable sales of $67,493.00 whlch, when nultlplLed by the approprlate sales tax

rate (EZ and 8lZ),  result ,ed ln addit tonal taxes due of $5,558.18.

5. Flnally, on February 8, 1985, after lt concluded that no addttlonal

books and/or records would be forthconlng, the AudLt Dlvlslon lgsued to the

petltioner a thLrd NoClce of Deuernlnatlon and Demand for Payment of Sales and

Use Taxes Due assessLng a tax due of $8,946.15, plus penalty of $1,799.19 and

ln te res t  o f  $1 ,772.28 ,  fo r  a  to ta l  anount  due o f  $12,517.62  fo r  the  per lod

June 1, L982 through May 31, 1984. 0n the same date, the AudLt Dlvlgion also

lssued a slnlLar notlce to Burton Kushner wlth the followlng explanatton:
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"You are personally Llable as offlcer of Kushnerts Dellcatessen,
Inc., under Sectl.ons 1131(1) and 1133 of the Tax Law for the followlng
taxes deternlned to be due ln accordance wlth Sectlon 1138(a) of the
Tax Law.tt

The tax deflciency nas computed by applying the 199.77 percent error ratlo to

taxabLe sales reported of $26,262.00 for the perlods ended August 31, 1982

through May 31, 1983 and Novenber 30, 1983, plus estlnated taxable sales of

$L8,672.00 for the perLods ended August 31, 1983, February 29, 1984 and May 31,

19E4 (ao returns were fl1ed for these perlods). Thls resulted ln addLtlonal

taxable saLes of $108,438.00 ( lncludlng the est imated taxable sal-es of $181672.00)

whlch, when multlplled by the 8l percent sales tax rate, resulted lu taxes due

of $8,946.15. The record does not lndlcate why Burton Kushner was not held

llable for taxes deternl.ned to be due for the period June 1' 19E0 through

May 31 ,  L9E2.

6. At the hearlng, petltloner couplalned, as lt dLd on prlor occaslons to

the Audlt Dlvision, that the audltor's request for purchase lnvoices for the

entlre audlt perLod lras unreasonable. Petltioner malntalned that an observatlon

test should have been performed whlch would have shown how badly buslness had

deterlorated ln thet sectlon of Brooklyn.

7. Petttloner contended that the buslness rras closed for a tlme near the

end of the audlt perlod because the owner had been arrested. Petltioner

further clalned that lt dld not sell beer for an unspectfled perlod of tlue at

the end of the audlt perlod.

8. Petltloner offered no evldence to support lts contentlons. Also' no

testluony or evldence was offered on the llabillty of Burton Kushner for the

taxes assessed agalnst hlm as an offlcer.
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CONCLUSIONS OF LAI{

A. That, ln vlew of the uLsslng purchase tnvolces (see Flndlng of Fact

"4"), petttloner fatled to ualntaln books and records requlred under section

1135(a) of the Tax Law. Wlthout proper books and records, the Audlt Divlslon

was unable to verify taxabLe sales reported or to deternlne such saLes accurately.

It was, therefore, proper and correct for the Audlt Dlvlslon to deterulne the

petltlonerrs taxable sales from avallable lnfornation as provlded ln sectlon

1138(a) of the Tax Law (see Matter of Chartair, Inc. v. State Tax Co@legton,

64 LDzd 44).

B. That the audlt procedures used by the Audlt Dlvlslonr namely, the

results of a prlor audlt, to deterntne petltionerts sales tax llablllty were

proper.

C. That once establlshed that che Audlt Dlvlslon selected a oethod of

calculatlon reasonably deslgned to reflect the tax due, lt was incumbent upon

petitloner to show by cLear and convlnclng evidence that the nethod of audlt or

amount of tax assessed was erroneous. It cannot be sald from the testimony or

evldence presented at the hearlng that petltloner has sustalned lts burden (see

l lat ter of  Carmlne Rest.  v.  State Tax Cornmlssion, 99 AD2d 581).

D. That the petltlons of Kushnerrs Dellcatessen, Inc. and Burton Ktrehnerr

as officer, are denled and the notices of deternlnatlon and denands for Pa)tnent

of sales and use taxes due lssued March 20, 19E4, Septenber 20, 1964 and

February 8, 1985 are sustalned.

DATED: Al-bany, New York

AU0 2 11987

STATE TN( CO}OIISSION


