
STATE OF NET YORK

STATE TAx COMMISSION

In the Matter of the PetLt lon
of

Nicholas Kucherov
d,/b/a Nickrs Marlna

for Redetermlnation of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 l I / 7 7  -  8 l 3 I / 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornrnl-sslon, that he/she l-e over 18 years
of age, and that on the 15th day of Aprl l - ,  1987, he/she served the within
not lce of Declslon by certLf ied matl  upon Nlchol-as Kucherov, d/b/a Nickts
Marina the petitioner in the wlthin proceedlng, by enclosing a true coPy
thereof in a securely sealed postpald wrapper addressed as follows:

Nicholas Kucherov
d/b la  N lckrs  Mar lna
Rt.  434
Apalachin, NY L3732

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offl-ce under the excLusive care and custody of the United States Postal-
Service within the State of New York.

That deponent further says that the sald addressee is the petltloner
hereln and that the address set forth on said wrapper ls the last knordrt addrese
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Apr i l ,  1987.

pursuant to Tax sec t ion  174
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Nicholas Kucherov
d/b/a Nickrs l"larlna

for Redetermination of a Deflciency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  6 l L l 7 7  -  8 1 3 L 1 7 9 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she Ls over 18 years
of age, and that on the 15th day of April, 1987, he served the wlthin notice of
Decision by certlfied nail upon Frederick A. Grlffen, the representative of the
petitloner ln the wlthLn proceeding, by enclosing a true copy thereof ln a
secureLy seaLed postpaid l rrapper addressed as fol lows:

Frederick A. Gri f fen
Bankers  Trus t  B ldg . ,  P .O.  Box  2043
Binghanton, NY L3902

and by deposlting same encl-osed in a postpald properl-y addressed wrapper ln a
post office under the excl-ustve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner herein and that the address set forth on sald wrapPer Ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me
15th day of Apri l ,

th is
L987.

pursuant to Tax Law section I74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Aprl l  15, L987

Nlcholas Kucherov
d/b/a Nlckrs Marlna
R r .  4 3 4
Apalachln, NY 13732

Dear Mr. Kucherov:

Please take notice of the Dectslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adminLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse declslon by the State Tax Commlsslon may be Lnstltuted only under
Artlcle 78 of the Clvll Practtce Law and RuLes, and nust be connenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 oonths from the
date of thls not lce.

Inqulrles concerntng the computation of tax due or refund allowed ln accordance
wlth thls declsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureaufs Representat lve

PetLt loner I  s Representat lves
Frederick A. Grl f fen
Bankers  Trus t  B ldg . ,  P .0 .  Box  2043
Btnghanton, NY 13902



STATE OF NEW YORK

STATE TAx CO}OIISSION

In the Matter of the Pet l t lon

o f

NICIIOLAS KUCTIEROV
DIBIA NICK'S MARINE

for Revlslon of a Determinatton or for
of Sales and Use Taxes under Artlcles
29 of the Tax Law for the Perl.od June
through August 31, L979,

DECISION

Refund
28 and
1,  r977

Petltloner, Ntcholas Kucherov, dlb/a Nlckf s Marine, Route 434, ltpalachin,

New York L3732, flled a petition for revision of a determinatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

June 1, L977 through August 31, 1979 (Ff le No. 44390).

A hearing was held before Tinothy J. Alston, Ileartng Offlcer, at the

offices of the State Tax Connissl.on, 164 llawley Street, Blnghanton, New York'

on  June 19 ,  1986 a t  9 :15  A.M. ,  w l th  a l l  b r ie fs  to  be  subn l t ted  by  October  10 '

1986. Pet lc loner appeared by Frederick A. Grl f fen, Esq. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

I .  Whether the Audlt  Dlvis ionrs assert lon of a fraud penalty againet

pet i t ioner pursuant to sect lon 1145(a) (2) of  the Tax Law was proper,  and'  Lf

not, lrhether the notlce of determlnatlon at lssue hereLn is barred by the

appltcable statute of Llni tatLons.

II. Whether the notice of determlnatl.on at Lssue hereln was lnvalldated

wLth respect to certaln of the periods at lssue due to the Lssuaace of a prlor

notice of determl.natl.on for the sa,me perLods.
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FINDINGS OF FACT

1. 0n March 17, 1983, foLlowing an audlt ,  the Audlt  Dlvis lon issued to

pet l t loner,  Nicholas Kucherov d/b/a Nlckfs Marlner two not lces of determlnat lon

and demands for paytrent of sales and use taxes due assertlng addltlonal sal-es

tax due together nlth penalty and Lnterest for the perLod June 1, L977 through

A u g u s t  3 1 ,  1 9 8 2 .

2. Petitloner subsequently wlthdrew his petltlon wlth respect to the

period Septenber 1, 1979 through August 31, L982. As a resul- t ,  the perl .od

June 1, L977 through August 31, 1979 renalns at issue wlth the addltional sales

tax asserted by the Audlt  Dlvls ion ln the aDount of $31,620.77 together wlth

fraud penalty and lnterest asserted due thereon. The fraud penalty asserted

hereln anounts to $15,810.41 and ls asserted pursuant to sect lon t145(a)(2) of

the Tax Law.

3. During the period at issue, petitloner owned and operated a proprletary

entlty dolng buslness under the name rrNickrs Marlne". Nlckrs Marlne wae

primari ly in the business of sel l ing boats and tral lers at retaiL. Addlt lonaLly,

NLckfs Marlne soLd snorrmoblles, chalnsaws and lawn equipoent. Petitloner ran

Nlckrs iYarine, although the Audit Dlvision conceded that persons other than

pet, i t ioner,  act lng as employees, may have wrl t ten up involces.

4. On audlt ,  the Audlt  Divlelon f i rst  compared pet l . tLonerrs sales tax

returns for the audit perlod with hls sales journals for the saoe perlod. The

Audlt DivlsLon found underreportlng errors in petltlonerts returns when compared

to his Journal-s and based upon such errors asserted $2,247.43 in addlt lonal tax

due throughout the audlt period. The Audlt Dlvlslon aLso revlewed petltionerts

lnvoices and noted a discrepancy between the number of boat trallers sold and

boats sold. Based upon this dlscrepancy the Audlt DivLsl.on reviewed Department
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of Motor VehlcLe records l lst ing numbers assLgned to vehicles sold by pet i t loner

for registrat lon purposes. (At al l  t lnes relevant hereln pet l t loner l ta€l

registered as a dealer with the Department of Motor Vehlcles. IIe therefore

issued ItMV-s0rr certiftcates to customers purchaslng boats fron hin' thereby

certifylng that sales tax had been collected by hln and allowing the purchaeer

to register the boat as required by law.) This revlew revealed certain of

pet i t lonerrs boats had been registered by apparent customers of pet i t loner

during the audlt  per lod, but no sales of such boats \rere recorded ln pet i t lonerrs

Journals and no invoices for such boats were avallable. The Audlt Dlvision

also revlewed pet l t lonerrs f loor plan f lnancLng records at FLrst CLty Bank,

Binghanton, New York. The Audlt Dl.vlslon found that some of petltlonerts boats

had been removed from the floor pLan prlor to the due date on the loan flnancing

such boats, and no sales of such boats were recorded ln pet i t ionerrs Journals

and no Lnvolces for such boats were avallable. The Audlt Dlvislon aLso took a

physlcal  inventory of boats located on pet i t lonerrs premises.

5. Based upon the foregolng analyses, the Audlt Divislon deterolned that

boats for which pet i t ioner had lssued MV-50fs, had, in fact,  been sold by

petltioner. The Audlt Dlvlslon aLso determlned that boats whlch had been

removed from the floor plan prlor to the due date of theLr respectlve loans and

whlch were not located on pet l tLonerts premtses durlng the Audlt  Divis l .onts

physlcal  lnventory of said premises had also been sold by pet i t loner.

6. The Audlt Dlvlston subsequently nalled lnquiries to approximately 100

of pet i t lonerts custo@ers regardlng thelr  purchases fron pet l . t loner.  Ihe Audlt

Divislon ualled these inquirles to apparent customers of petltloner as determLned

fron lnformatLon obtaLned fron the Department of Motor Vehlcles. Addltlonal-ly,

the Audit  Dlvls lon nal led inquir les to some of pet i t loner 's customers l lsted ln
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hls sales journal for whom the purchase price appeared, Ln the Audit DlvlsLonrs

judgment, to be low.

7. The Audlt  DLvlslon recelved some 53 responses to i ts nal led inqulr les.

Thlrty-one of the responses lndicated that the customers had pald a hlgher

pr ice for the boats purchased than lndicated ln pet i t lonerrs sales Journal.

These responses also lndtcated that the customers had pald sales tax to petltloner

based upon the hlgher saLes price. Twenty-two of the responses Lndlcated that

conpletely unreported sales had been nade by petltioner and sales tax had been

pald to pet i t loner based upon such sa1es.

8. Many of the respondents to the Audit Dlvlsionts tnquiry returned

photocoples of invoices received fron Nlckrs Marine. These invoices revealed

that Nlck's Marine had tssued two different sets of Lnvolces to lts custoners

durl.ng the audlt perlod. One set was serlally numbered whlle the other was

seriall-y nunbered and preflxed wlth the letter "Q".

9. Of the Lnvolces recelved ln response to the lnqulry, lncludlng both

the serially nunbered lnvolces and the ttq preflx'r lnvoices, 14 were narked wlth

the  ln i t la ls  t tN .K. t t ,  re fe r r lng  to  pe t i t loner ,  and 17  were  in l t la led  t tR .K.S. " .

No evldence rras recelved as to whom "R.K.S." referred.

10. Three customers returned two dlfferent tnvolces for the same transactlon

wlth each involce l lst lng a dl f ferent sales pr lce.

11. Wlth respect to those lnqulr ies for which no reply was recelved'  the

Audlt Dlvislon asked petltioner for the lowest selllng prlce for the boats 1n

guestion. Petltloner recall-ed some of the transactlons and provlded the

requested lnfornat lon wlth respect to 16 of hls customera. These 16 trangact lons

had not prevlously been reported by pet i t loner.
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L2. In total ,  the Audit  Divls lon found $202,5I4.34 ln addit lonal unreported

taxabl-e sales based upon the results of lts survey and informatton provlded by

pet i t ioner.  These addit lonal sal-es occurred Ln each perlod at lssue and

resulted ln $13,341.53 of the addit lonal sales tax asserted due hereLn by the

Audit  DLvision.

13. The bal-ance of the additlonal tax asserted due herein nas calculated

by means of a 257" markup on the remainder of boats deemed sold vla removal from

the floor plan prlor to the due date on the bank's l-oan to petltl-oner and also

by means of a markup of other reported sales of snowmobll-es and chaLnsaws.

L4. Petitloner did not take issue with the audLt methodol-ogy enpJ.oyed by

the Audlt Dlvision hereln, nor did he dispute the amount of additlonal. tax

asserted due herein.

15. On December 10, 1982 a Judgnent convlctlng petltLoner of grand larceny

ln the second degree pursuant to sect ion 155.35 of the PenaL Law was entered tn

the Supreme Court of the County of Tloga. Thls conviction was related to the

Audit  Divls lonrs audlt  of  pet i t ioner.  No evldence was recelved regardlng the

precise tine period durl.ng which petitloner commltted grand larceny' nor ltas

any evldence received regardlng the manner in whlch petltloner co'nltted

larceny (as that term 1s defLned 1n Penal Law $ 155.05).

f6. The audit herein arose fron lnformation provlded to the Audlt Divlslon

by che UnLted States Goast Guard regarding the purchase of a boat ln July 1979

by one WendelL Mead. Mr. Mead had conplalned to the Coast Guard that the hu1l

ldentlflcatlon number had been falslfled on a boat purchased by hin fron Nlckte

Marine. As a result of lts lnvestigatlonsr the Coast Guard found that the hull

nunber of the boat ln questlon had, ln fact, been falslfled and agsessed a
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penalty therefor. The Coast Guardrs lnvestigatlon and actlons were taken

agalnst one Vera Shubovich d/bla Nickrs Marlne.

17. Vera Shubovich had advLsed the Coast Guard that she had purchased the

boat ln questlon from Eastern Marlne, 500 Bensel Drive, Landing' New Jersey.

The Coast Guardts let ter to Vera Shubovichrs attorney advlsed thac:

'rlnqulries conducted by the Coast, Guard and the New Jersey State
Pollce falLed to establlsh any present or prior record of Eastern
Marlne dolng buslness at the 500 Bensel Drive, Landl.ng, New Jersey
addresg.  t t

18. No evldence was receLved as to the nature or extenc of the Coast

Guardfs lnvest igat ion of Eastern l lar lne.

19. Invoices provlded to the Audlt Dl.vlslon by petitloner lncl-uded rwo

lnvolces whlch lndlcated a sal-e of 28 new boats and 29 used boat,s to Eastern

Marine.

20. Pet,itionerts returns were prepared by hls accountant uslng lafornatlon,

lncluding sales journalsr provtded by pet i t ioner.  In thls regard, pet l t loner

executed a wrl t ten statement,  dated June 9, 1981, absolvlng hts accountant of

any addltional charges lnposed wlth respect to hLs taxes.

2L. Pet l t lonerrs saLes tax returns for the perlods ended November 30,

L978, February 28, 1979, May 31, L979 and August 31.,  1979 were f l led on January 25,

1980. Pet i t lonerfs returns for the earl ler per lods at lssue hereln were f l led

prlor to January 25, 1980.

22. Petitioner was cooperative with the Audlt Dlvlsion durlng the course

of the audlt, provldlng records and appearlng at the Audit Dlvlsionfs offl-ces

upon request.

23. The Audlt Divislon lssued notlces of determinatlon and demands to

pet i t ioner for the perlods ended November 30, L978, May 31, L979 and August 31'
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L979 ptlor to the lssuance of the notices of determinatLon referred to ln

Flndlng of Fact rr l r r .

CONCLUSIONS OF LAW

A. That sectLon 1145(a) (2) of .  the Tax Law was added by L 1975, eh 287,

$ 1, and durLng the perlod 1n lssue, thls paragraph provlded:

ItIf the fallure to flle a return or to pay over any tax to the tax
conmlsslon withln the tlme required by this artlcl-e is due to fraud,
there shal1 be added to the tax a penalty of fifty percent of the
amount of the tax due (ln lleu of the penalty provlded for in sub-
paragraph (1 )  o f  paragraph one) ,  p lus  in te res t . . . . "

B. That Sectlon 1145(a) (2) of the Tax Law tras enacted by the Leglslature

wlth the lntentlon of havlng a penalty provision in the Sales and Use Tax whlch

was simllar to that which already exlsted ln the Tax Law wlth respect to

def lc lencies of,  inter aLia, personal lncome tax (N.Y. tegls.  Ann.,  L975'

p. 350). Thus, the burden placed upon the Audlt Divlslon to establlsh fraud at

a hearing involving a deficlency of sales and use tax is the same as the burden

pLaced upon the Audlt Dlvision at a hearlng involving a deficLency of personal

income tax. A flndlng of fraud at such a hearing "requires clear, definlte and

unnistakable evldence of every element of fraud, incLudlng wlllful, knowledgeable

and intentional wrongful acts or omlsslons constltutlng false representatlons,

resultlng ln dellberate nonpa)rment or underpayment of taxes due and owing'l

(Matter of !'Ialter Shutt and Gertrude Shutt, State Tax Conmisslon, June 4'

1982). The Audit Dlvlsion need not prove that the entlre aoount of the deficlency

ls due to fraud, but only that some portlon of the deflcLency for each perlod

at  i ssue is  due to  f raud (Tax  Law S 1145 la l [2 ] ) .

C. That upon revlew of the evidence presented, the Audlt Divlslon has

sustained lts burden of proving that the lmposltlon of the fraud penal-ty was

proper. Among those facts found at hearing whlch collectively establlsh a
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fraudulent intent on the part of petltloner were his use of two sets of involces

throughout the audlt perlod; hls dupllcatlon of invotces for the sa,me transactlon;

his fallure to report certain sales and hls underreportLng of certain sales for

which he lssued ! fV-50's;  the fact that al l  53 responses to the Audlt  Dlvis lon's

questlonnalre lndlcated an underreporting or a failure to report sales; the

"dlsappearance'r of boats from the floor plan and the premises prior to the due

date for the loans on such boats. Taken together,  these facts eetabl lsh by

clear and convlncing evidence, a knowlng, wlLlful and dellberate lnteat by

petitLoner to evade paynent to the State of sales tax collected fron hls

customers.

D. That,  wlth respect to pet l t lonerrs content ion that the Audlt  Dlvls lon

could not' as a matter of 1aw, sustal.n 1ts burden hereLn absent a flndlng of

fraud through non-hearsay evidence, it ls noted that non-hearsay evldence was

lntroduced tnto the record by the Audit Divlslon. Included among thls evldence

were petitlonerrs statements to the Audlt Dlvlslon regarding the selltng prlce

of certaln boats, and pet i t ionerrs wrl t ten statement absoLvlng hls accountaot

of any addltional charges inposed wlth respect to hls taxes. Addltlonally, lt

ls noted that legal1y adnisslble evldence ls not reguired for the Co ntssLon to

reach a deterninatl.on ln this or any matter, as the so-called "l-egal reslduun

rule" ls no longer folLowed tn New York (see Matter of Eagle v.  Patterson'  57

NY2d 831, 833; 300 Granatan Ave. Assoc. v.  State Dlv.  of  l lunan Rights, 45 NY2d

1 7 6 ,  1 8 0  n ) .

E. That sect lon l l47(b) of the Tax Law l ln l ts the t ime for assessuent of

additional sales and use taxes to no more than three years from the date of the

fillng of a return, rrexcept in the case of a wl1lfuLLy false or fraudulent

return wlth intent to evade the t,axrr, when assessnent nay be nade at any tine.
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Inasmuch as the Audit DlvLslon has sustalned its burden of proving fraud

hereln, the notice of determlnatlon ln thls matter was tlnely lssued pursuant

to sectlon 1147(b) notwlthstanding lts issuance more than three years from the

date of fll lng of such returns for each perlod at issue.

F. That Artlcle 28 of the Tax Law does not preclude the Audit DLvisLon

fron issulng nore than one notice of deternlnation to a taxpayer for a partlcular

perlod. Accordingly, the issuance of the notlce of determlnatlon at issue was

not, barred with respect to the three perlods for whlch a prevlous nottce was

Lssued.

G. That the petitlon of Nlcholas Kucherov d./bla Nickts lIarlne ls ln all

respects denled, and the notices of deterulnation at issue (Flndlng of Fact

t '2t") ,  dated March 17, 1983, are sustained.

DATED: Albany, New York

APR 151s87

STATE TN( COMMISSION


