
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Klngston Servlce StatLon, Ltd.
and RubenLa l{hLte, as Offlcer

for Revlslon of Determlnatlons or for Refunds
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax law for the Perlod December 1,
1979 through August 31, L982.

AI'FIDAVIT OF MAILING

State of New York :
s g .  :

County of Albany :

Connie A. Ward, beLng duly sworn, deposes and says that
she is an employee of the State Tax Comlsslon, that she is over 18 years
of age, and that on the 14th day of August, L987, she served the withln
not ice of decislon by cert l f led nal l  upon Klngston Servtce Stat lon, t td. ,  and
Rubenla White, as Offlcer the petitioner ln the wlthln proeeedlng, bI encloelng
a true copy thereof in a securely sealed postpald rrrapper addressed as follows:

Klngston Service Stat lon, Ltd.
and Rubenla Whlte, as Offlcer
L65-25 tlberty Avenue
Jamalca, NY IL432

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addreclsee is the petltloner
herein and that the address set forth on sald wrapper ls the last known addrese
of the pet l t loner.

sworn to before ne this
14th day of  August ,  1987.

is terized to
Law sect



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtlon
of

Klngston Servlce Stat lon, Ltd.
and Rubenla Whlt,e, as Offlcer

for Revlsion of Determlnatlons or for Refunds
of Sales and Use Taxeg under Articles 28 and
29 of che Tax law for the Period December 1,
1979 through August 31, 1982.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Connle A. Ward, belng dul-y sworn, deposes and says that
she is an employee of the State Tax Conmlsslon, that she ls over 18 years
of age, and that on the 14th day of August, L987, he served the wlthln notlce
of declsion by certlfl.ed nall upon Kerureth L. Roblnson, the representative of
the petltioner ln the wlthln proceedlng, blr encloslng a true copy thereof ln a
securely sealed postpald vrrapper addressed as follows:

Kenneth L. Roblnson
Levine & Robinson, P.C.
50 Charles Llndbergh Blvd.
Mitchel Fleld, NY 11553

and by deposltlng s€rme enclosed tn a postpaid properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addreasee is the representatlve
of the petltioner hereLn and that the address set forth on eald llrapper ls the
l-ast known address of the reDresentatlve of the petltloner.

Sworn to before me thls
l4th day of August,  1987.

to aduinlster
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August 14, L987

Kingston Service Stat ion, Ltd.
and Rubenla Whlte, as Offlcer
L65-25 Liberty Avenue
Jamalca, NY LL432

Gentlemen:

Please take notlce of the declslon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse declsion by the State Tax Com'nlsslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rul-es, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this nol lce.

InqulrLes concerning the conputation of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. TaxatLon and Finance
Audit Evaluation Bureau
Assessment Revlelr Unlt
Bullding /f9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COMMISSION

cc3 Taxing Bureaurs Representative

Petl t loner I  s Representat lve:
Kenneth L. RobLnson
Levlne & Robinson, P.C.
50 Charles Lindbergh Blvd.
Mltchel Field, Mf 11553



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petltlons

o f

KINGSTON SERVICE STATION, LTD.
AND RUBENIA WIIITE, AS OFFICER

for Revlsion of Determinatlons or for Refunds
of Sales and Use Taxes under Articles 28 and,29
of the Tax Law for the Period December 1, L979
through August 31, L982.

DECISION

Petl t ioners, Klngston Service Stat ion, Ltd. and Rubenia Whlte, as offLcer,

165-25 Llberty Avenue, Jamalca, New York 11432, fILed petitlons for revislon of

determinatlons or for refunds of sales and use taxes under Artlcles 28 anld 29

of the Tax Law for the perlod December 1, 1979 through August 31, 1982 (Flle

Nos.  45997 and 45998) .

A hearing was held before DanieL J. Ranalli, Hearlng Officer, at the

offices of the State Tax Conmlsslon, Two l,Iorld Trade Center, New York, New

York, on December 11, 1986 at 1:15 P.M., wlth al l  br iefs to be eubnlt ted by

Aprl l  17, 1987. Pet i t loners appeared by Levine & Roblnson, P.C. (Kerureth L.

Roblnson, Esq., of counsel). The Audlt DlvLsion appeared by John P. Dugan,

Esq. (Michael J.  Glannon, Esq.,  of  counsel) .

ISSUE

Whether the Audit Dlvislon properly estimated petitionersr gasoline, ol.1

and accessory sales on the basis of external indlces.

FINDINGS OF FACT

1. On YIay 27 ,

pet i t ioner,  Kingston

1983, fol lowing a f ie ld audlt ,  the

Servlce Stat lon, Ltd.,  a Not l .ce of

Audit DlvlsLon lssued to

Determlnation and
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Demand for Payment of SaLes and Use Taxes Due for the period December 1, L979

through August 31, 1982 stat lng total  tax due of $115,053.26'  penal- ty of

$26,487.44  and in te res t  o f  $29,955.38 ,  fo r  a  to ta l  amount  due o f  $172,506.08 .

On the sane date, the Audit Dlvtsion issued to petitioner' Rubenl-a l{hlte,

officer of Klngston Servlce Statl-on, Ltd., a Notlce of Determinatlon and Denand

for Payment of Sales and Use Taxes Due for the period Decernber 1, 1979 through

August 31, 1982 stating total- tax due, penalty and lnterest ln the same amounts

assessed to pet i t loner Klngston Servlce Stat lon, Ltd. PetLt ioners, by thelr

duly appolnted representative, David Gross, had prevlously executed a valLdated

consent allowlng assessment for the noted perlod to be uade at any tlme on or

be fore  June 20 ,  1983.

2. Petitioners operate a gasollne servlce station ln Jamalca, New York,

making sales of gasol lne, o11, t l res, batter ies and accessorles ( the lat ter

three herel-nafter referred to as "TBA").

3. After wrltten request by the Audit Divislon, petltloners produced

Federal- and State income tax returns, sales tax returns, a cash recelpts

Journal, a check dlsbursements Journal and purchase lnvolces. Notably, however'

petltioners were never able to provlde sales invoices or cash regleter tapes.

Moreover, petitloners dld not record dall-y galJ-onage and, therefore, lt was

virtually inpossibLe to determlne daily sales of gasoline. Further, no records

were provided to substantiate sales of olL and TBA.

4. Petltloners reported their sales during the audit perlod on Part-

quarterly sales tax returns. Taxable sales were determlned by nultlplylng the

gall-ons of regular gasoline sold by the nonthl-y average sell-lng prlce, plus the

gallons of premium gasoline sold, nultiplLed by the nonthly average selllng
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price, l-ess the excise and sales tax lncluded l-n the saLes price, the nonthLy

endlng lnventory and estimated tax. An obvious error ln the formula used by

petitioners was that no adJustment nas made for lnventory on hand at the

beginnlng of each month, resulting in an artificlal-I-y low total taxable ealee

flgure for the month.

5. Petltlonerst failure to credlt themselves wLth an openlng inventory iu

thelr taxable sales computatlon led the Audlt Divlsion to conclude that they

could not ascertain from petitLonersr books an accurate nunber of galLons

purchased fron petitlonerst suppJ-ier, Amoco 0il- Co. (t'Anocot'), and they eought

third party ver l f icat ion of pet l t lonersr purchases of gasol ine, o11 and TBA

from Anoco.

6. The Audit Divlslon compJ-eted Lts audit of petltloners by taklng the

total number of gallons purchased of regular unleaded gasoline and mul-tlplylng

lt by an average taxable selling priee provlded by the Audlt Dlvislonfs Albany

offlce (less excise and sales tax) to arrive at an adJusted taxable sales

figure for regular unleaded gasoJ-lne. This same process rtas utiLlzed fot suPer

unleaded gasollne as well. Purchases of oi1 and TBA, also verlfied by Amoco'

were marked up by 100 percent and 50 percent, respectively' to arrlve at

adjusted taxable sales for those ltems. The percentages utlllzed to arrlve at

adjusted taxabLe sales of o11 and TBA were determlned by the Queens Dlstrlct

Offlce of the Audlt Dlvision after numerous audlts of slnilar gasoline atatLoDa.

7. Petitloners provlded del-Lvery recelpts for virtually every dellvery

made durlng the audlt period. These delivery receipts often lncluded check

numbers which couLd be traced to the check dlsbursements Journal which verlfled

amounts paid on each delLvery. Each del-ivery receipt stated the purchaser ag
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ttAncel l^lhiterr, Kingston Servl-ce Statlon, 165-25 Llberty Avenue, Janaica, New

York 11433, the gal-lons of each type of gasoline purchased and the prlee paLd

for each. The ldentity of "Ancel llhlterr was not disclosed at the hearing.

Fron these recei-pts J.t was apparent that petitioners recelved one to three

dellveries per day dur!-ng the months of Jul-y and September 1980' months whLch

were randomly selected by the Hearing Officer at hearing. Petitlonerer gasollne

purchases for the audit  per lod per records total led 3r820r078 gal lons of

regular unleaded gas, lncl-udlng 1911000 gallons estimated for the perLod

June 1, L982 through August 31, 1982 and 1,898'301 gal lons of premium gas'

lncluding 191,000 gallons estinated for the perlod June 1, L982 through August 31'

1982. Amoco supplled third party veriflcatlon of shlpments through a dletributor,

totaLing 4,278,387 galLons of regular unleaded gasol ine, and 2rO37 '119 gal lons

of premium unleaded gasollne during the same period. These figures represent

gasollne shipped to the dlstrlbutor; they do not constltute the amount of

gasol ine actual ly del lvered to pet i t loner.

8. The Audit Diviston took the total number of gallons purehased of

regular unleaded gasoline per Arnoco verlficatlon and nultlplled lt by the

average taxable selJ-ing prlce determined from an average selling prlce provlded

by the Albany Dlstrlct Offlce, less exclse tax and sales tax' to arrive at

adJusted taxable sales of regular unleaded gasollne of $4,975,252.00. Next'

the Audit Divislon took the total number of gallons purchased of suPer unLeaded

gasoline per Amoco verificatlon and nultlpLled lt by an average taxable sell-lng

prlce determlned from the taxable selllng price of regular unLeaded gasoline

plus ten cents to arrive at adjusted taxable sales of super unleaded gaeoline

of $2,565,276.00. Oi l  purchases of $4,314.00 were marked up by 100 Percent '
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determLned by the audltorfs past audit experience, to arrlve at adJusted

taxable oi l  sales for the audlt  per iod of $8,628.00. FLnal ly,  TBA purchases of

$4,036.00 were marked up by 50 percent,  a percentage again determined by the

audltorrs past audlt experience of slmllar establishments, to arrive at adJueted

taxabl-e TBA sales for the audit perl.od of $6,054.00. Total adJusted taxable

sales were $71555r220.00, compared to petl-tionerst reported taxable saLes of

$6 ,117,091.00 .  The d i f fe rence,  $1r438,L29.00 ,  was  assessed a t  the  preva l l lng

tax rate yielding addLt lonal tax of $116,063.26 for the audit  per iod.

9. The Audlt DlvLslon assessed a penalty because of the subetantlal

difference between the third party verlflcation flgures provlded by Amoco and

those reported by pet i t loners.

10. Petitioners contend that the Departmentts assessment Ls invalld

because it relied upon an estimate of sales when actual records rtere avallable;

that the evldence used to estimate sales was unrellable; that the Department

falLed to state in lts notlces of determination and demands for Paynent that

the petitionersr sales and use tax returns were elther not flled or lncorrect

or lnsufficient; and that the petitLonerst statutory and due procesa rights

were vlolated by the Departmentrs fallure to provlde notice of the method and

basls of the tax determlnatlon.

coNctusloNs 0F LAI.I

A. That where, as here, complete, adequate and accurate records are

nelther maintained nor presented upon request for audlt, as requLred, it ls

well settled that the Audit Dlvisl.on nay resort to such lnfornatlon ae ls

avallable, lncludlng external indices, in arriving at a reasonably calculated

derermlnat ion  o f  tax  l iab lJ - l t y  (Tax  Law $S 1135,  LL42.5 ,1138[a ] [1 ] ;  Mat te r  o f

Urban Liquors, Inc. v. State Tax Conrmlssion 90 AD2d 576). That the esttnate
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procedures adopted by the Audlt Dlvlslon for o11 and TBA sales ltere reasonable

under the clrcunstances. I{hen a taxpayer's recordkeeplng ls faulty, exactnesa

Ls not required of the examtnerrs audlt (Matter of Meyer v. State Tax Goumlsslonr

61 AD2d 223). However, ln accordance wlth Finding of Fact "7", petlttoners

hereln provlded adequate documentatlon of gallons of gasollne purchasedr whlch

ln this lnstance ls a more accurate reflectlon of gasollne dellvered to petltioners

than those flgures provlded by the Anoco 011 Co., due to Anocors flgures

representlng totaL gallons glven to the dlstrlbutor, and not necessarlly those

del{vered dlrectl-y to petttLoners. Thls case Ls dlstl.ngulshable from prevloue

State Tax ConmlssLon cases deallng wlth thlrd-party verlflcatlon of gasolloe

purchases ln that ln those cases the petltloners falled to offer any docunentatlon

servlng to refute the accuracy of the lnfornatlon supplled by the naJor o11

conpany. (See, e.g., I{atter of Curclo, State Tax Coumlssion, February 24, L987:

.{atter of Don Pat Servlce, Inc., State Tax Conmlsslon, March l1' 1986.) The

Audlt Dlvlslon ls therefore dlrected to recalculate taxable sales uslng petl-

tlonerst gasollne gallonage flgures for the audlt perLod ancl the Audlt Dlvlsioors

own average retall sales prlce prevlously used ln the audlt. In llght of

petitlonerst fatlure to subgtantlate any sales through sales Lovolces or cash

reglster tapee, lts records were clearly lnadequate and, other than the gasolLne

gaLLonage flgures, the AudLt DivlsLonts use of external lndlces ls perulsslblc

and ln thls lnstance proper

84 AD2d 655) .

(Matter of Korba v. New York State Tax Comieslon,

B. That Tax Law $ 1f45(a) (1), ln effect durlng the audlt perlod hereln'

stated, ln pert lnent part ,  as fol lows:

'rAny person falllng to flle a return or to pay or pay over any ta:( to
the tax commlsslon wlthln the tlne requlred by this artlcle shall be
subject to a penalty of flve percent of the amount of tax due if such
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failure ls for not more than one month, with an additional one
percent for each additlonal month or fraction thereof during which
such failure continues' not exceedlng twenty-flve Percent ln the
a g g r e g a t e i . . . . r r

Accordlngly, petitioners are subJect to penalty.

C. That petltionersr contention that the Department falled to state ln

lts notices that Klngstonts sal-es and use tax returns had elther not been flled

or were incorrect or insufflci.ent ls invalld slnce the provlslons of sectlon

1138 are incorporated by reference and inferred by the language stated on sald

notices whlch clearly state that the tax was determlned to be due ln accordance

with sect lon 1138 of the Tax Law.

D. That the constitutlonality of the laws of the State of New York and

thelr application ln particular instances l-s presumed at the admlnLstratlve

level. Further, petltlonersr contention that they were not provided wlth

lawful notice of the method and bases of the deterninatlon of the taxes due is

erroneous. As stated in Concluslon of Law ItCtt above, the notlces sent to

petltloners herein apprLsed them that the taxes assessed were estlmated or

determlned to be due ln accordance wlth the provlslons of sectlon 1138 of the

Tax Law.

E. That Rubenla Whlte, of f icer of Kingston Service Stat lon'  Ltd.,  conceded

at hearing, through her appointed representative, that she was a Person llable

as off lcer of Kingston Service Stat ion, Ltd. under sect lons 1131(1) and 1133 of

the Tax Law for the taxes determlned to be due agalnst KLngston Servlce Statlon,

Lrd .

F. That the petltions of Kingston Servlce Station, Ltd. and Rubenla

Whlte, as officer, are granted to the extent set forth in Concluslon of Law
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'rArr; the Audit Divlsion ls hereby dlrected to nodify the notices of determlna-

tion and demands for paynent of sales and use taxes due lssued l(.ay 27 ' 1983;

and that,  except as so granted, the pet l t ions are in al l  other resPects denLed.

DATED: Albanyr New York STATE TAX COMMISSION

AU0 141981
PRESIDENT


