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STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon
o f

Klng Enterpr lses, Ltd.

for Redeterminatlon of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per iod  Ended l I l30 l79 .

AFFIDAVIT OF }IAILING

State of New York :
8 S .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comlssion, that he/she ls over 18 yearg
of age, and that on the 25th day of June, L987, he/she served the wlthln notlce
of Declslon by certlfied mail upon King Enterprises, Ltd. the petltloner ln the
withln proceedlng, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as folLows:

Klng Enterpr lses, Ltd.
c/o Michael-  Solomon, Esq.
30 South Ocean Ave.
Freepor t ,  NY 11520

and by depositing same enclosed ln a postpald properl.y addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the Petitloner
herein and that the address set forth on said wrapper ls the last known addrees
of the pet i t loner.

Sworn to before me this
25th d.ay of June, L987.

AuthorLz
pursuant

to inister oat
to Tax Law sect ion I74



STATE OF  NEW YORK
STATE TAX COMUISS ION

ALBANY,  NEW YORK L2227

June 25, L987

Klng Enterpr lses, Ltd.
c/o Mlchael SoLonon, Esq.
30 South 0cean Ave.
Freeport ,  NY 11520

GentLemen:

Please take notlce of the Declsion of the State Tax Connlsslon encloged
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve leveI.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt ao
adverse declslon by the State Tax Comnlsslon nay be Lnstituted only under
Artlcle 78 of, the Clvll Practlce Law and Rules, and nust be corn'nenced 1o the
Supreoe Court, of the State of New York, Albany County, wlthlo 4 nonths from the
date of thls notLce.

Inqulries concernlng the conputation of tax due or refund allowed ln accordaoce
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

KING ENTERPRISES, LTD. DECISION
:

for Revislon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and,29 :
of the Tax Law for the Pertod Ended November 30,
1 9 7 9 .  :

PetLtLoner,  King Enterpr ises, Ltd.,  c lo MlchaeL Solomon, Esq. '  30 South

Oeean Avenue, Freeport, New York 1L520, flled a petltlon for revleion of a

determlnatlon or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the perlod ended November 30, f979 (Flle No. 43632).

A hearlng was heLd before Frank A. Landers, Ilearlng Offlcer' at the

offices of the State Tax Comlsslon, Two World Trade Center, New York, New

York ,  on  Decembet  2 ,1986 a t  11 :30  A.M. ,  n i th  aLL br ie fs  to  be  f l1ed  by  Februaty  2 ,

L987. Petltloner appeared by Mlchael Solomon, Esq. The Audlt Dlvlslon appeared

by John P. Dugan, Esq. (Mark F. Volk,  Esq.,  of  counsel) .

ISSUES

I. Whether pet l t loner,  Klng Enterpr lses, Ltd.,  ls l iable for sales tax or

the coupensatlng use tax on the purchase of a power boat.

II. If so, whether the Audlt Dlvlslon properLy determlned the amount of

tax due based on an estinated purchase prlce for satd boat.

III. Whether penal-ty lnposed pursuant to sectlon 1145 of the Tax Law on the

addltlonal taxes should be remltted.
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FINDINGS OF FACT

1. On Februaty 28, 1983, the Audlt DLvislon Lssued to petltloner, Klng

Enterprlses, Ltd., a Not,lce and Demand for Paynent of Sales and Use Taxes Doerl

assesslng a tax due of $3,225.00, plus penalty of $814.00 and lnterest of

$1,333.00, for a total  amount due of $51402.00 for the perlod ended November 30,

L979. The notlce contalned the followlng explanatlon:

"Based on lnformatton subnltted ln prevlous correspondence' the
followlng tax Ls determlned to be due ln accordance wlth the provl-
slons of Sect lons 1137 and 1138 of the Tax Law. ' l

2. On Aprll 29, 1983, petitloner tlnely flled a petltlon for a hearlng to

revlew the notlce.

3. The events and clrctrmstances l-eadlng to the Audit Dtvlslonrs lssuance

of the above assessruent are as follows: In accordance wlth the Department of

Taxatlon and Flnancetg tax conpLlance program relatlve to the paynent of tax oa

the purchase of large pleasure boats Ln New York State or outside New York

State by resldents of New York, an audLtor frou the lllneola Dlstrl.ct Tax Offlce

made a survey of New York martnas in October 1980. The audltor noted those

boats wlth non-New York reglstratLon or documentation. 0n October 7, 1980' at

the Fred Chall Marlna ln Freeport, New York, the audltor noted, among others, a

boat named The Ktng & I which was documented ln Delaware. Next, ln accordaoce

with conpllance procedures, Thomas Mackey, a SaLes Tax Technlclan II wl.th the

Audlt Dtvlsionrs Casual Sales and Use Tax Unlt ln Albany, New York, vlslted the

offlces of the U.S. Coast Guard ln lJLlnlngton, Delaware to ascertain whether

The assessment of addltlonal taxes shouldr properll, have been lssued by a
Notlce of Deternlnatlon and Demand for Pa5rnent of Sales and Use Taxee Due
rather than a Notlce and Demand; howeverr the stateoent, on the notlce
meets all the notlce requlrements of sectton 1138(a) (1) of the Tax Law.
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the ownership of The King & I had a New York nexus. There, Mr. Mackey fouud

one boat named The Klng & I whlch was owned by Klng Enterprl.ses, Ltd. and whlch

had a New York nexus; that ls, the address of sald corporatlon rtae lndlcated as

c/o Michael Solonon, presldent, 30 South Ocean Avenue, Freeport, New York. In

additlon to Lts name, Mr. Mackey also noted the year the boat was built (L979),

the docunentat lon number (610178) and l ts length ( l t '1.  By Letter dated

October 28, 1981, Mr. Mackey requested petltloner to remlt the approprlate

sales tax or compensating use tax on the purchase of The Klng & I ot, ln the

alternatlve, an explanatLon of why no tax was due. Petltlooer lraa also requeeted

to subnlt a copy of the b111 of sale. Wtren thls letter lrent unanswered,

Mr. Mackey sent a folLow-up letter on January 5, L982. I'ltren the second l-etter

went unanswered, the AudLt Dlvlslon lssued the above notlce based on external

lndlces. It ls the Audlt Divlstonfs experlence that boats ln the 30r to 35t

range sel1 for $1,500.00 per foot.  Therefore, the addlt lonal taxes were

computed as foLl-ows:

EstinaCed purchase prLce per foot
Length of boat
Estlnated purehase prlce
Sales or use tax rate
Sales or use tax due

$  1 ,500
x  31 r
$G60
x7Z
ffi

It ghould be noted that Mr. I' lackey, prlor to hls actlons, as lndlcated above,

had checked the Audlt Dlvlslonrs flles to see lf petltloner had voluntarlly

paid the tax.

4. 0n or about July 30, 1979, Klng Encerprlses, Ltd. (foruerly known as

Klng Enterprlses, Inc.) was lncorporated ln the State of Delaware "to engage ln

any lawful act or actlvity for whlch a corporatlon may be organlzed under the

General Corporatlon Law of Delaware.'r The reglstered offlce of the corporatlon

was located at c/o Unlted Corporate Servlce, Inc.,  410 South State Street '
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Dover, Delaware. The president of the corporatlon was MLchael Solomon' 30

South Ocean Avenue, Freeport,, New York.

5. On July 17, 1979, lJ l l l lan C. Mudgett  I I I ,  a oaster carpenter,  f l l -ed a

Master Carpenter's CertlfLcate (Bullderrs Certlflcate) wlch the Departoent of

Transportat lon, U.S. Coast Guard, which lndlcated that a 3l t  boat ( I lu l l  No.

IllELA31070679-310-1980) was bullt by Wellcraft Marlne Corporatlon for Klng

Enterprlses, Inc. In addLtlon to speclflcatlons regardlng the boat and englne,

the certlflcate provlded that the boat was bull-t ln Sarasota, Florlda and

completed in 1979.

6. On July 27, L979, petLtloner execut,ed a Boat Purchase Agreement

whereby lt agreed to purchase the above-descrlbed boat from Fred Chall I'larine'

Inc.,  as broker for Wel lcraft  Marlne Corporat lon, for $401081.37. The agreenent

contalned a space for lndlcating a charge for shlpplng; however, sald space ltas

blank. The space provlded for sales tax was also blank. The estlnated dellvery

date was lndlcated as ttASAP"; however, the place of delLvery or transfer ltas

not speclf led.

7. On August 3, 1979, the Hanover Insurance Co. lssued a Yacht Insurance

Pollcy lnsurlng King Enterprlses, Inc. for The Klng & I. The navlgationaL

llnits of the pollcy provlde that 'rthe wlthin named vessel- shaLL be conflned to

the navlgable Atlantlc Coastwlse and Inland waters trlbutary thereto, between

Eastport ,  Malne and Pensacola, Flor lda."

8. On August 9, L979, petitloner flled an appllcatlon for documentatlon

of The Klng & I wlth the Department of Transportaclor, U.S. Coast Guard.

Petltloner?s addressr nas lndlcated as 470 South State Street, Dover, Delaware.

The appllcatlon was stgned by Mlchael Solomon as presldent of petltloner.
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Offlclal No. 610178 was asslgned by the Conmandant (G-MVD), U.S. Coast Guard by

telephone on August 10, 1979.

9. At the tlme of the audttorrs surv€1rr oor€ specifically on October 7'

1980, The KLng & I owned by petttloner had a curteot market value of $25'000.00.

10. Petltlonerts representat,lve, Mlchael Solonon, argued that the Audlt

DLvlslon hae faLled to show that the boat sighted by the audltor waa the saue

boat purchased by petltloner. SpecLfically, Mr. Solomon feels there shoul-d be

an element of proof ln thls case attributed to the Audlt Dlvlslon. Mr. Solomon

malntalned that there are probably rnany boats named The Klng & I. Mr. Solomon

attenpted to subpoena the audltor, but was advised that he no longer worked for

the Departnent of Taxatlon and Ftnance.

11. Petltloner malntalns that, ln the event lt Ls declded that lt was

petitlonerrs boat that was slghced by the auditor, no sales tax ls due on ite

purchase. Petltloner clalns that, the blank space for shlpping charge on the

Boat Purchase Agreement is evldence that the boat was purchased and tltle

transferred ln Florlda. Further, petltloner clalms that, ln the event lt ls

deelded that the coupensaclng use tax ls due on petitionerrs purchase of

The Klng & I, then Lt should be computed on $25,000.00, the current narket

value at the tlne lt was slghted on October 7, 1980.

L2. In support of petltl.onerrs posltion, Mr. Solomon offered as evldence

the Boat Purchase Agreement,, the Yacht Insurance Pol-lcy, the Master Carpenterrs

Certfflcate, a copy of petltl.onerts Certlftcate of Incorporatlon and a copy of

the appllcation for documentatlon. Mr. Solomon testlfled regardlng the documents'

but he offered no testimony concernlng the dellvery or actions of The Klng & I.

13. Lastly, petLtloner requested that the penal-ty be waived because there

was no lntent to evade paynent of the tax. However, petltloner offered no
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show that the fallure to pay

wll l ful neglect.

CONCLUSIONS OF LAIT

the tax was due to

A. That lt ls well establlshed that, except as otherwlse provlded by

statute, once an assessment has been mader the burden of proof ls on the

taxpayer to show that lt was not properly applled to hln (see, e.g., Petrolaoe

Northeast Gas ServLce, Inc. v. State Tax Connnlsslon, 79 AD2d 1043, lv denied

53 NY2d 601). Petittoner has falled to sustaln the burdeo--of"f{oof requtred to

show that The Klng & I was dellvered outslde New York State and that lts

purchase nas not subject to sales tax,

B. That petltloner has shown that the purchase prlce for The Klng & I wae

$40,081.37 and not $46,500.00 as est lmated by the Audlt  Dlvls lon, The tax

should therefore be recomputed based on the correet, purchase prlce.

C. That petitloner falLed to sustaln the burden of proof requlred to show

that the failure to pay the tax Ln a timely manner was due to reasonabl-e cause

and not due to wlllful negleet.

D. That the petltion of Klng Enterprlses, Ltd. Ls granted to the extent

indlcated ln ConcLuslon of Lanr 'rB'r; that the Notlce and Demand for Paynent of

Sales and Use Taxes Due issued February 28,1983 ls to be nodlfled accordlngly;

and that, except as so granted, the petitlon ls ln all other respects deuled.

DATED: ALbany, New York STATE TN( COMMISSIONDATED: Albany,

,JUN 2 51997
PRESIDENT

ISSION



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

January 16, 1987

Klng Bear 46-16 Kissena Blvd. Corp.
46-L6 KLssena Bl-vd.
Flushing, NY 11355

Gentlemen:

Please take notice of the Decislon of the State Tax Connissl.on enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse declsion by the State Tax Co'nlssion may be lnstituted only under
Artlcle 78 of the CLvll Practlce Law and Rules, and must be comnrenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date of this not ice.

Inqulries concerntng the computation of tax due or refund allowed ln accordance
wtth thls declelon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldtng /F9, State Campus
ALbany, New York 12227
Phone # (s18) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representatlve

PetLt,loner I s Representatlve :
Robert  V. Ferrar l
3 0 0  E .  4 2 n d  S t .
New York, NY 100f7



STATE OF NEW YORK

STATE TN( COMMISSION

Io the Matter of the Petltlon

o f

KING BEAR 46-L6 KISSENA BLVD. CORP.

for Revlslon of e Deternlnatlon or for Refund
of Sales and Use Taxes under Arttcles 28 ao'd 29
of the Tax Law for the Perlod March L, L979
through February 28, 198f.

DECISION

In the Matter of the Petitlon

o f

PHILIP IOVINO
OFFICER OT KING BEAR 46-16 KISSENA BLVD. CORP.

for RevlsLon of a Deternlnatl.on or for Refund
of Sales and Uee Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod March I, L979
through February 28, 1981.

Petltioners, Klng Bear 46-16 Klgsena B1vd. Corp., 46-L6 Klescna Boulevard'

Flushlng, New York 11355 and Phlllp lovlno, Offlcer of Kl.ng Bear 46-16 Ktaseaa

Blvd. Corp." 63 Wllson Street,  Maesapegua Park, New York LL762, f l .Led pet l t lone

for revlslon of determinattoas or for refund of gales and use taxea uoder

Articles 28 and 29 of the Tax Law for the perlod llarch L, 1979 through February 28,

1981 (F11-e  Nos.  44850 and 44851) .

A hearl"ng was held before James lloefer, Hearlog OffLcer, at the offlccg of

the State Tax Co mLselon, Two Worl-d Trade Centerr New YofEl--ttcr-{erh; on

Aprl l  29, 1986 at 1:15 P.M. Pot l t looers appeared by Robert  V. Ferrar l ,  Esg.

The Audlt  Divl"slon appeared by John P. Dugan, Esq. ( IrwtnA. Levy'  Eaq. '  of

counsel-) .
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ISSUES

I. lltrether the Audlt Divl.slon ptoperly deternLned the oumber of gallona

of gasoll.ne purchased and subsequentl-y sold by petittoner Klng Bear 46-15

Klssena Blvd. Corp. ("Klng Bear") durlng the audlt perLod.

II. Whether the Audit Dlvision properly deternlned taxable repalr eales

nade by Klng Bear durlng the audlt perlod.

III. Whether the Audlt Divlslon properly deternined use tax due of $4,885.52

on Klng Bearrs acquisl t lon of fLxed assete.

IV. I{hether the Audlt DlvLsloo properly determl.ned tax due of $41396.96 oo

the value of furnlturer flxturee and equlpnent transferred ae the result of

Klng Bearsf bulk sale of Lts buelness.

V. Whether reaeonable cauae exlsted for Klog Beartg failure to pay the

proper sales tax due, thereby warrantlng cancellatlon of both the penalty

inposed under Tax Law S 1145(a)(l) and those interest charges io excesg of

nlalmum lnterest.

FINDINGS OF FACT

1. Oa June 18, 1982 and February 25, 1983, the Audlt Dlvlslon, as the

resuLt of a fleld exanLnattonr tssued notlces of determlnation and demande for

peynent of sales and use taxes due to Kiog Bear 46-L6 Ktssena Blvd. Corp.

The notlce dated June 18, L982, whLch encompassed the perlod March I' L979

through May 31, L979, a€,eessed tax due of $5,489.36, plus peoalty of $1 1372.34

and lnterest of $21061.53, for a totaL amount due of $8,923.23. The notLce

dated February 25, 1983, which lncluded the perlod June 1, 1979 through

February 28,  1981'  assessed tax due of  $22,205.68,  p lue penal ty  of  $5r55L.42

and laterest of $7,292.90' for a total amount due of $351050.00. Notlceer aleo

dated June 18, 1982 and February 25, 1983, were lssued agalnet Phlllp Iavlno
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lslcJ lndlvldually aa an offl"cer of KLng Bear. The notices lssued to Mr. Iovino

assessed anouots sllghtly l-ess than those asseeged agalnst Klng Bear elace lt

was determlned that Mr. Iovlno waa not llable for the use tax allegedly due fron

Ktng Bear. Mr. Iovino does not contest hls lndivldaul llablllty for any taxes

due and owing from Klog Bear.

2. On February 25, 1983, the Audlt Dlvlel"on lesued notlces of asseseuent

revlew to both Klng Bear and Phlllp Iavtno [sic] indlcatiag that the tax

asserted due had been reduced. The tax asserted due from Kiog Bear ln the

not lce dated June 18, 1982 was reduced fron $51489.36 to $51026.00; whl le the

tax assessed agalnst !tr. Iovloo pursuant to the Juoe 18, L982 notlce nag

reduced f ron  $3 ,080.96  to  $2 ,6L4.48 .

3. 0n Septenber 1, L982, King Bear executed a consent extendlog the

perlod of llnltatlon for assessment for the perlod June l, 1979 through August 31,

1979 to December 20, 1982. Klag Bear executed a second cooeent, dated December 14,

L982, exteadlng the perLod of Llmltatlon for assessment for the perlod June I,

1979 through Noveuber 30, L979 to March 20, f983.

4. Durlng the perLod at lseug, KLng Bear operated a gasollne gervlce

statlon aad automotlve repalr shop as a ttKlng Bear Servtce Centertt franchlsee.

Upon examiaattoo, the Audit Dlvlslon determlned that Klng Bearts booke aod

records were lncomplete and lnadeguate. Klng Bear did not matntain dally

records of the number of gaLlooe of gasollne sold or the selllog prlce aod dld

not provlde the audltor wlth a conpl-ete set of purchase involces or salee

tnvolces. Also, depoeits per bank statements exceeded raported taxable ealce

by $126,711.00, whlle purchases per Klng Bearts books exceeded purchases claLoed

on Federal  tax returos by $+S,182.00.

5. In order to verlfy the accuracy of reported taxable gasollne salee,

the Audit Dlvislon obtained infornatlon from Alcor Petroleuu Corporation
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(herelnafter I'Alcor") regardlng the number of gal-Lons of gaeoLiae purchased by

Klng Bear durlng the audit perlod. The lnforuatlon supplled by Alcor wae ln

the forn of a handwrltten, uaslgned surmary of the galloos of gasollne purchased

by King Bear on a monthly basts. Sald sumnary l"ndtcated that KLng Bear had

purchased a total of L97,000 gallons of gasollne fron March ot L979 through

February of 1981 and, through the use of average selllng prlces, the Audlt

Dlvislon computed taxable gasollne salee of $197,492.00.

6. Kl"ng Bearts purchases nere recorded Ln a illgbursementa Journal

wlthout separatlon as to nature of each expendlture (e.g. purchases of gasoliner

repair parts, capltal assets or supply ltens). The audltor revlewed the

dieburseneots journaL and determlned that $44,681.00 was spent for repalr

parts; that $61,069.00 was spent for capital assets; and that $268.00 was Bpent

for supply Ltens. Siace the audltor was not fural.shed wLth purchaee invotcee

or sales lnvotces she, based on experlence and lndustry average, used an

estlmated narkup of 250 perceot to compute taxabLe repalr sales of $155'384.00

($441681.00 x 3502) .  UBe tax of  $4,906.96 was a lso assessed on expendt tures

for capl"tal asgecs ($4,885.52) and supply l tems ($21.44) based on King Bearre

fallure to produce purchase lnvolces for saLd ltemg. Flnally, a sales ta:c of

$4,396.96 was asgeseed based oo Klng Bearrs bulk sale of l ts assets. The

value of the assets transferred, 1.e. $54,962.10, was determlned by reduclog

Klng Bearrs acguislt lon of capltal assets of $61,069.00 by 10 perceat for

depreclation.

7. At the hearing held hereln a number of adJustneots lrere cooceded by

the Audit Divlslon and sald adJustnents ere eummarlzed as follons:

(a) that Klng Bear ls enttcled to a credlt of $400.00 for
the bulk sales tax remitted by lts escrow agent;
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(b) that purchases of repalr parts eubJect to markup are
r e d u c e d  b y  $ S ' 0 0 0 . 0 0 ,  f r o m  $ 4 4 , 6 8 1 . 0 0  t o  $ 3 9 , 6 8 1 . 0 0 '
to allow for an lncrease ln lnveotory;

(c) that Kl.ng Bearfs acqulsition of flxed aasets subJect
to  use  tax  l s  reduced f ro rn  $61,069.00  to  $16,069.00  to
allow for a nontaxable $10,000.00 franchLse fee aod a
nontaxable $35,000.00 leasehold lmprovement. Although
not speclflcally conceded, lt ls presumed that the
Audlt Dlvlston would also agree to reduce the value of
these assets  to  $14,462.10  ($16,059.00  less  10  percent
for depreciatlon) for the purpose of computl.ng the
bulk salesr tax due on the sale of eaid assets.

8. On November 21, 1980, King Bear sold Lts busloess to Rabal Auto

Repair, Inc. r an uarelated thlrd party. The sales agreement accurately placed a

value of $51000.00, out of  a total  purchaee pr ice of $60' ,000.00'  on the furnl ture'

ftxtures and equipment trarurferred. Attached to the sales agreement wea a

coupLete 1lst of alL furniture, fixtures and equipneot sold.

9. KLng Bear rnalntatne that the lnfornatlon recelved by the Audit

Dl.vLelon from ALcor concernLng the volume of gaeollae purchased ltas tncorrect.

Klng Bearrs disbursements Journal reported total  gasol ine purchases of $32r230.00'

whlle the data supplted by Alcor lndtcaced that 197,000 gallons of gasoline was

purchased at a cost of  $1911633.00. King Bear submltted ln evldence a total

of 29 saleg Lnvolces whlch indlcated that lt purchased 86,000 gallooe of gaeolloe

fron Alcor at a cost of $84,187.00. Sald l"nvol.ces were allegedly found Just tlto

weeks prtor to the hearlng held hereln and allegedl-y represent all of Klng Bearrs

gasollne purchases for the audlt perlod. These livolces were submlttEd at face

value and were not tLed lnto Klng Bearrs books nor lrere aoy corroboratlng

docullents or evLdence submltted from Alcor.

10. King Bear subnltted a group of purchaee tnvolces for repalr parts aod

attached to each purchase lnvolce was the correspondlng saLes Lnvolce. Purchases

of repatr parcs in thts group totaled $19,971.52 aod sales total-ed $3A,697.77'
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thus reflecttng a markup of 53.7I2. Every eal-es lnvoice subnltted had bccn

altered to the exteot that the tnvoice number had beeo cut off. Mr. Iovlno

explalned that lt wae hls practlce to remove the nunber from all sales lovoicee

slnce estlmates were glven out on saLes lnvolces and l"t was poeslbLe that the

customer would not have the repalr performed at hls place of bustneeE. Coaee-

quently, even lf the numbers had oot been removed, KLng Bear would oot heve

had a complete set of consecuttvely numbered sales lnvolceg.

11. Klng Bear also eubmitted a second group of purchaee involceE for

repaJ.r parts whlch totaled $131330.41, however, thlg second group wes not

accompanled by correspondlng sales lnvolces. It ls Klog Bearrs poeltlon that

the $33,301.93 of purchase tnvolces for repalr parts submltted tn evtdence

($19,97L.52 and $13,330.41) represent al l  of  the repalr  parts purchased during

the audit perlod aad not the $391681.00 flgure computed by the Audlt DlvLeion.

King Bear aLso malntalns that lt has establlshed a narkup perceotage of 53.717

and that thls percentage shoul-d be applled to parts purchaees of $33,301.93 to

determlne taxable repal.r saLes. Once agaln the purchase lnvolces for repatr

parts were submltted at face value and were not tled into KLng Bear's books.

12. After Klng Bear eold l"ts bueiness to Rabal Auto Repal"rs, Ioc. oa

Noveuber 21, 1980, lt wag not Lnvolved ln the eale of gasollne or repair of

automoblles. The lnformat,ion recelved by the Audlt DLvlsLon from ALcor thaE

KLng Bear purchased gasollne after November 21, 1980 was errotreous.

CONCLUSIONS OF LAI'I

A. That sectlon 1138(a) of the Tax Law provldes

flled is lncorrect or losufflclentr the amount of uax

by the tax conrnlsslon from such iofornation as rnay be

where necessary, an estlmate of tax due tton the basls

that "lf a return when

due shall be deter:nlaed

avallable" and authorlzes'

of external lndlceeil.
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B. That sectloo 1135(a) of the Tax Law provldes that every person requlred

to collect tax shall keep records of every sal-e and all amounts pald' chargEd

or due thereon and of the tax payabLe thereoo. Such records shaLl loclude a

true copy of each sales slip, lnvolce, recelpt or statement.

C. That King Bear provlded lnadequate and lncomplete books and records

for purposes of verifylog taxable sales. Accordlngly, the Audlt Dlvlstonrs uEe

of thlrd party vertlflcatl"on of purchases and average selllag prlcee aa a baals

for determlnlng Klng Bearts taxable gasollne galeg eras proper pursuant to

sectton ff38(a) of the Tax Law. The 29 Alcor salee tnvolces subnltted by

King Bear as proof of lts total purchaees of gaeolLne are lnsufflclent, by

thenselves, to refute the l"nformatton recelved by the Audlt Dlvlelon dlrectly

from Al-cor. Klng Bear hae, however, proven that lt sold Lts buslness oa

November 21, 1980, and thatr after sald date, lt dtd not purchase or sell

gasollne. Accordl.ngly, taxabl-e gasollne eales are to be recomputed' reduclng

the number of gallons of gaeoline sold by 17,0001 gallons.

D. That Klng Bear has shown that $19,97L.52 of. purchases of repalr pertg

were marked up 53.712 and not 25OZ ae estlmated by the Audit Dlvlsloa. Klng

Bear hag falled to sholr that the rernalntng purchaees of repalr parts ehouLd oot

be narked up ueing the estlnated 2507" figure. Furthermore, Klag Bear haE fall-ed

to establLsh that total  repalr  part  purchases were $33r301.93, and not $39r681.00

as determlned by the Audlc Divlsl.on, I{hen a taxpayerrs recordkeeplng ls

Slnce the volume of gasoltne sold by ALcor to King Bear wae au.marlzed on
a nonthly basLs tt was necessary to apportlon the 6,000 gallone eold 1o
November 1980 between Klng Bear and Rabal Auto Repali, Inc. Slnce
Klng Bear operaced the buslness for two-thirdg of the month, a total of
4,000 gallons lres epportl.oned to Ktng Beat (213 of 6,000 gallone).
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faulty, exactness ls not requlred of the examlnerts audtt (Matter of Meyer v.

State Tax Cornmn., 51 ADZil 223').

E. That Klng Bear has establlehed that the proper value of the furniture,

flxtures aod equLpment transferred upon the sale of lts business was $51000.00.

F. That Klng Bear has falled to establLsh that reasonable cause exLsted

for lts fal"lure to pay the proper saleg tax due and, therefore, penaltles aad

ln te res t  a re  aus ta lned.  (Tax  Law S 1145[a ] [ l J [11 ] . )

G. That pursuant to Flnding of Fact rr7rf, eupra, Klng Bear ls entitled to

a credlt of $400.00 for the buLk sales tax pald by the escrolr agenti that total.

purchases of repalr  parts subJect to markup are reduced to $391681.00 ($19r97L.52

narked up at 53.7L2 and $19,709.48 narked up at 2507"); aod that King Beartg

acquisl t lon of f lxed assets subJect to uee tax ls reduced to $16,069.00.

H. That the pecltlons of Kl.ng Bear 46-16 Klasena Blvd. Corp. and Phlllp

Iovlno,Off lcer of 46-L6 Ktssena Blvd.,  Corp. are granted to the extent lndlcated

l"n Concluslons of Law [Crr, rrDrr, rrErt and t'Gttr.ggg; that the Audlt DlvisLoo le

dtrected to recompute the notices of deterntnatlon and demandg for pa;rneot of

sales and use taxes due dated June 18, L982 and Februaty 25, 1983 conslsteot

wtth the eoncLuetons rendered herelni and that, except as so grented, the

petltions are tn all other respects denled.

DATED: Albany, New York

JAN I 61987
STATE TAX COMMISSION

PRESIDENT


