
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Danlel & Heather Kailburn
d/bla East H111 Car Wash

for Redetermination of a Deflclency or
of a Determlnatlon or Refund of Sales &
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  LL /L5 /80-513L185.

AFFIDAVIT OF MAILING

Revislon :
Use Tax

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the state Tax comlssion, that he/she ls over 18 yearg
of age, and that on the 9th day of June, L987, he/she served the wlthln notLce
of decislon by certlfled mail upon Danlel & Ileather Kailburn, d/bla East II111
Car Wash the petitloner in the wlthln proceedinB, bI encloelng a true coPy
thereof Ln a securely seal-ed postpald wrapper addressed as follows:

Daniel & Heather Kallburn
d/b/a East Hi l l  Car Wash
1731 Hanshaw Road
Ithaca, NY 14850

and by deposLting same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the Petltloner
herel.n and that the address set forth on sald nrapper ls the last known address
of the pet i t ioner.

sworn to before me thls
9th day of June, 1987.

pursuant to Tax Law section L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

June  9 ,1987

Danlel & Heather l(allburn
dlb/a East H111 Car l,Iash
1731 Hanshaw Road
Ithaca, NY 14850

Dear 1"1r. & Mrs. Kallburn:

Please take notlce of the declslon of the State Tax Coonlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adulalstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse declslon by the State Tax Co nission may be lnstltuted only under
Artlcle 78 of the Clvl1 Practlce Law and Rulesr aod must be comenced 1n the
Supreme Court of the State of New York, Albaay County, lrlthln 4 nonthe fron the
date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wLth thls declslon roay be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Butldlng /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatl.ve



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon

o f

DANIEL KAILBURN AND HEATHER KAILBURN
DlBlA EAST IIITL CAR WASI{

for Revtslon of a Deterulnation or for Refund
of Sales and Use Taxes under ArtlcLes 28 ar.d 29
of the Tax Law for the Period November 15, 1980
through May 31 ,  1985.

DECISION

PetLtloners, Danlel Kallburn and lleather Kallburn d/bla East H111 Car

Wash, 1731 Hanshaw Road, I thaca, New York 14850, f l1ed a pet i t lon for revl .s lon

of a deternlnatlon or for refund of eales and use taxes under Artlcles 28 and

29 of the Tax Law for the pertod November 15, 1980 through May 31, t985 (Fl le

N o .  6 3 4 4 7 ) .

A hearlng was held before James Hoefer,  Hearing Off lcer,  at  the off tces of

the State Tax Conntsston, State Off ice Bul ldlng, 333 East Washlngton Street,

Syracuse,  New York ,  on  January  27 ,1987 a t  2245 P.M. ,  w l th  a l l  b r le fs  to  be

subnLtted by February 27, L987. Pet l t loners appeared pro se. The Audlt

Dlvis lon appeared by John P. Dugan, Esq. (Jaoes Del1a Porta'  Esq.r of  couneel) .

rssuEs

I. Whether reeelpts froo the sale of servlces perforued by neans of

coln-operated, self-service car wash and vacuumlng oachlnes are subJect to

sales tax,

I I .  Whether,  for sales tax purposes, the r inee cycle of a car wash can be

lsolated fron the wash cyele, and lf so, whether recelpts frou the rlnslng of

autonoblles by coin-operated equipnent ls subJect to sales tax.
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III. Whether recelpts fron the sale of paper towels, sold through a vending

machine at. 25 cents apiece, were subJect to sales tax.

IV. Whether petLtloners miscaLculated taxable sales by lncludlng sales tax

thereLn, ent l t l lng then to a credlt  of  $190.02.

V. tr'Ihether the Tax Law unconstltutlonally discrlulnates agatnst petltloners

by provldl.ng an excluslon fron the sales tax for self-servlce laundrles' but

not for car washes.

FINDINGS OF FACT

I. Petltioners, Danl.el lGtlburn and tleather lkilburn dlbla East ltl l l Gar

Wash, are the sole proprletors of a coLn-operated, self-servlce car wash.

2. PetLtloners tlnety flled State sales and use tax returns for the years

under considerat lon. For the sales tax pertods eaded February 28, 1983'

May 31, 1983 and May 31, 1984, pet l t loners clalmed certaln credlts agalnst

sales tax due.

(a )  Pet l t ioners  cLa lmed a  ered l t  o f  $2 ,848.11  fo r  the  sa les  tax

quarter ended February 28, 1983. In a let ter to the Audit  Dlvls lon, pet l t loners

explalned thelr bellef that the rlnse cycLe of a car wash ls exeupt fron sales

tax because ttcustomers donfc drlve away wlth a product". On the same basls,

petitloners determlned that sales recelpts collected through a coln-operated

vacuuol-ng machine are exempt from sales t,ax. Aceordlngly, petltloners

est imated, for the perlod Novenber 15, 1980 through Novenber 30'  1982' the

auount of sales tax they had reported whlch related to the rlnse cycle (approxl-

nately one-half of the total tax reported for the perlod) and the auount of tax

whlch relat,ed to the vacuumlng machlne, and claimed the aggregate amount as a

cred l t .
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(b) For the sales tax quarter ended l tay 31, 1983, pet l t loners elal .ued

a credlt of $190.02. Thls clalm nas based upon thelt teal-lzatlon that the

total amount of all sales reported on thelr returns for the perlod Septenber 1'

1980 through Februaty 28, 1983 had erroneously lncluded the amount of sales tax

co l lec ted .

(c) The thlrd credlt  c lalned, 1n the amount of $100.32, waa for the

perlod March 1, 1984 through May 31, L984. Thls clalm was based upon pet l t lonerel

bellef that sales of tanglble personal property sold through coln-operated

vendtng machlnes at 25 cents or l-ess lrere exempc fron sales and use tax.

Petl.tloners calculated the amounc of sales tax they had pald over on recelpts

from the saLe of paper towels through a vendlng nachlne at 25 cents per towel'

and they cLained a credlt ln that auount. The total credl.t clalned also

lncluded sales tax of $6.28 pald by pet l t loners on the purchase of sal t  used as

water softener.  The basls for that c laLn was not explained.

3 .  By  le t te r  da ted  May 8 ,  1985,  a l l  o f  pe t l t toners 'c l -a lms fo r  c red l t

were denled by the Audlt Dlvlslon.

4. At hearlngr the Audlt Dlvlslon conceded that petltloners are entltled

to a credlt  of  $190.02 which represents overpayments of sales tax due.

5. By thelr  perfected pett t lon to the State Tax Commlsglon, Pet l t loners

cLalued a refund of $2,368.97 plus interest for al l  taxes pald durlng the

perlod November 15, 1980 through May 31, 1985. Thelr  c laln for refund ls

prenlsed upon several  grounds.

(a) Petitioners take the posltlon that a sel-f-servLce car wash, such

as thelrs,  netther sel ls tanglble personal property nor provldes a servlce,

slnce the custooer provldes the Labor and perforns whatever cleaning servlces

are necessary.
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(b) Slnce car wash o!firers pay sales tax on thelr purchase of gas aod

electr lc l ty '  soap, wax, etc.r  and these thlngs are provided to the custoner aE

part of the car wash servlce, a sales tax on the servlce constltutes double

taxat lon.

(c) Because coln-operated car wash facLtltles can collect noney only

ln multlples of twenty-fLve cents, lt ls physically lnposslble to collect a 7

cent or 8 cent Eax fron the customer; therefore, the lnposltlon of tax on sales

rnade through coln-operated nachlnes wrongLy pJ.aces the burden of paylng the tax

on the vendor rather than the customer. Petltlooers take the posltlon that

they have never collected sales tax from thelr custotrers, but have pald the tax

thenselves.

(d) PetLtloners argue that the lnposltlon of sales tax on servlces to

tanglbl-e personal property perforned by eoln-operated nachlnes unconstltutlonally

dl.scrlnlnates agalnst self-servlce car wash orrrners because an excluslon ls

provlded by statute for launderlng servlces, but not for car waghes.

CONCLUSIONS 0F LAI4I

A. That Tax Law $ 1105(c)(3) imposes a tax upon the recelpts from every

sale of the servlce of ' rmalntaLnlng, servlclng or repalr lng tanglble personal

property. . .  not held for sale ln the regular course of business, whether or not

the servlces are perforned dlrectly or by means of coln-operated equlpoent'r.

The State Tax Conntssion has held that the servlces provlded by a coln-operated,

seLf-servlce car wash are taxable under thls sectlon of the Tax Law (Matter of

Douglas I l .  Casement Enterpr lses, State Tax Commlsslon, November 27, 1981).

B. That sect lon 1105(c) (3) lmposes no tax on tanglble personal property,

rather lt Lnposes a tax on servlces to tanglble property. The ringe cycle of

the car wash is a part of that taxable servlce, and petltloners have presented
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no reason to support lts excluslon frou taxable servLces. Likewlse, the

servLces provided by a cotn-operated vacuuo machlne are servlces taxable under

Tax Law $ 1105(c)(3).  Pet l t lonernt argument that they selL no servlces'  s lnce

custoners provlde thelr  own labor,  ls untenable. Pet l t lonersr customers

purchase servlces whlch are provlded by petltlonerst cotn-operated nachtnes.

Moreover, aL1 expenses lncurred by a vendor ln naking a sale, regardless of

thelr  taxable status, are not deduct lble fron the receipts (20 NYCRR 526.5[e]) .

Thus, purchases of utll ltles and suppJ.les are expenses whlch nay not be deducted

from recelpts.

C. That Tax Law $ 1115(a) (13) provldes an exenpt lon fron the sales tax

fo r :

rrTanglble personal property sold through coln operated vendLng
uachtnes at ten cents or lessr provLded the retalLer ls prlnarlly
engaged ln maktng such sales and malntalns records satlsfactory to
the state tax commlsslon.t t

D .  That  Tax  Law $  1115(a) (13-a) ,  wh lch  beeame e f fec t l ve  Septenber  1 ,

1983, provldes an exemptlon fron the sales tax for:

'fTanglble personal property sold through coln operated bulk
vendlng machlnes at twenty-flve cents or 1ess, provlded the retailer
ls prinarlly engaged ln naking such sales and malntalns records
sat lsfactory to the state tax comnlsston. As used ln thls paragraph'
tbulk sale vendlng nachlnet means a vendlng machlne, contalning
unsorted nerchandise, whlch, upon lnsert lon of a coin, dlspenses the
same ln approxinately equal portlons, at random and without selectlon
by  the  cus tomer . "

E. That petltlonerst saLes of paper towels through coln-operated vendlng

machlnes were not exenpt from sates tax under sect lon 1115(a) (13) because each

sale was at 25 cent,s.  Such sales were not exeupt under sectton 1115(a) (13-a)

because the machlnes ln question were not "bulk vendlng nachtnesfl as deflned by

the statute.
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F. That rr[e]very person requlred to collect the tax

fron the customer when collectlng the prlce...to whlch lt

JUN 0 I 1987

applles" (Tax Law

$ 1132[a]) (enphasls supplled). Furthernore, every person who ls requlred to

collect any tax inposed by Article 28 of the Tax Law ls personally llable for

the tax lmposed, whether or not lt ts colLected fron the customer (Tax Law

S 1133tal) .  Pet l t loners nere not physlcaLly prevented from col lect lng gales

tax by vlrtue of the fact that thelr sales prlces were collected through a cotn

box. Under such clrcuostancesr petltloners were authorlzed to use a unlt, prlce

method of accountlng for sales. The "unit prlee" ls the prlce, lncluding sales

tax, at which the sale ls recorded. Customers must be made aware of the

lncluslon of sales tax ln the total saLes prlce through the use of a placard

statLng that the prlces of all taxable ltems lnclude sales tax (20 NYCRR

532.I[4]; Matter of Douglas It. Caseuent Enterprlses, State Tax Comlsglon,

November 27, 1981, supra).

G. That che Audlt Dtvlslon conceded that petltioners are entltled to a

c r e d l r  o f  $ 1 9 0 . 0 2 .

H. That the Tax Law ls presuned to be congtltutlonaL at the admlnlstratlve

leve1.

I. That the petltton of Danlel Kallburn and Ileather Kall-burn d/b/a East

Itlll Car Wash ls granted to the extent, lndlcated ln Concluslon of Lalt "G", and

that 1n all other respects the petLtlon ls denled.

DATED: Albany, New York STATE TAX COMMISSION

shall collect the tax

PRESIDENT


