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Slato Campus " '! '
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Afbany, New YorR 12227)

Date of Request

Sec t i on Date of  Search

q lu/"2

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 21, L987

Kushnerrs Delicatessen, lnc.
and Burton Kushner, as Officer
185 Rlchards Street
Brooklyn, MY 11231

Gentlemen:

Please take notLce of the declslon of the State Tax Co'nissl-on enclosed
herewlth.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revLelt atr
adverse decl-gion by the St,ate Tax Cornmlsslon nay be lnstltuted oaly under
Artlcle 78 of the Clvll Practice Law and Rules, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not lce.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unit
Bullding /19, State Campus
Albanyr New York L2227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat ive

Petitioner t s Representatlve:
Irving Cimring
314 h l .  53rd  St .  -  Second F loor
New York, NY 10019



STATE OF NEW YORK

STATE TAX CO}NIISSION

In the Matter of the Petltlons

of

KUST{NERIS DELICATESSEN, INC.
AND BURTON KUSHNER, AS OFFICER

for RevlsLon of Determlnatlons or for Refunds
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod June 1' 1980
through May 31, 1984.

DECISION

Peticloners, Kushnerts Del-lcatessen, Inc. and Burton Kushner, as offlcer,

185 Rlchards Street,  Brooklyn, New York 11231, each f l led a pet l t lon for

revlslon of determlnatlons or for refunds of sales and use taxes under Artlcles

28 and 29 of the Tax Law for the perlod June 1, 1980 through ^rtay 31, 1964 (Flle

Nos.  5757L,  57882,  63222 and 64098) .

A hearlng was held before Frank A. Landers, llearLng Offlcer, at the

offlces of the State Tax Conmlsslon, Two World Trade Center, New York' New

York'  on February 24, L987 at 1:15 P.M., wLth al l  br lefs to be f t led by May 11'

Lg87. Petltloners appeared by Irvlng CLnrlng, C.P.A. The Audlt Dlvislon

appeared by John P. Dugan, Esq. (Mark F. Volk,  Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divislon, 1n the absence of books and records' ProPerly

deternlned the addiclonal sales tax llablllty of Kushnerrs Delicatessen' Inc.

for the perlod June 1, 1980 through May 31 , 1984, based on the flndlngs of a

prtor audit .

FINDINGS OF FACT

1. At al l  t tmes relevantr pet l tLoner Kushnerfs Del lcatessen, Inc.

("petltloner") operated a delicatessen tn the Red Hook sectlon of Brooklyn at

? o
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185 Richards Street. Petltloner sold clgarettes, beer and sandwtches, as well

as some dalry ltens, canned goods, bread and meat by Che pound. Petltl.oner had

no facllltles for eatlng on the premlses and all sales were take-out.

2. On or about June 21, 19E3, the Audlt Dlvlslon lnltlated an audlt of

petitlonerrs books and records for the perlod June 1, 1980 through May 31,

1984. ThLs was the second recent audlt of petitlonerts books and records,

whlch had prevlously been audlted for the perlod Septenber I, 1976 through

February 29, 1980. For the flrst audlt perlod, the Audlt Dlvlslon deternlned

that petltioner underreported taxable sales by 199.77 percent. At the tlne of

the second audlt, Ehe flrst audit was under protest. Petltloner courplalned

that lt should not be audlted agaln untll the first audlt was resolved and

threatened to wLthhold its books and records. Falllng to be dlssuaded by

petltlonerts obJectlons, the Audlt DLvlslon contlnued lts audlt.

3. Petltloner provlded che audltor wlth bank stateuents and lts accountant'g

workpapers. The audltor requested but was not provlded wlth cash reglster

tapes, U.S. corporatlon lncome tax returns, and purchase lnvolces for the

three-month test perlocl of March, Aprll and May of 1983. 0n March 20' L964'

after numerous appolntments to revlew petltlonerrs books and records were

elther postponed by petltlonerts accountant or otherwlse proved frultless' the

Audit DlvLslon issued to pecltLoner a Nottce of Deterntnatlon aod Deoand for

Payu.ent of Sales and Use Taxes Due agsesslng a tax due of $6,031.68' plus

penalty of $1,507.92 and lnterest of  $2,600.19, for a total  aoount due of

$10,139.79 fot the perlod June 1, 1980 through May 31, 1981. The aforesald

notlce was tlnely lssued pursuant to a consent executed by petltloner that

extended the statute of llnLtatlons for assessment of sales and use taxes for

the perlod June 1, 1980 through February 28, 1981 to March 20' L984, The
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lssuance of the notlce was also lnstlgated by the Audit Dlvlslonts fallure to

obtain another consent fron petltioner. The tax defLciency was arrlved at by

applylng the 199.77 petcent error ratlo (as deternlned ln che flrst audlt) Eo

reported taxable sales of $37,742.00. Thls resuLted ln addlt lonal taxable

sales of $75,396.00 whlch, when uult lp l led by the 8 percent tax rate, reeulted

ln  add l t lona l  taxes  due o f  $6 ,031.68 .

4. On or about July 20, 1984, the audltor advlsed petitioner that he oow

requlred purchase invoLces for the entlre audlt perlod ln lleu of Just the test

perlod, otherwlse, the audtt would be compLeted usLng the error ratto from the

flrst audLt. Petltloner advlsed the auditor that many purchase lnvoLces were

destroyed durlng recent break-lns and could not be made avallable. Consequentlyr

on Septenbet 20, 1984, the Audlt Dlvlslon lssued to petl.tloner a second Notlce

of Determlnatlon and Demand for Payment of SaLes and Use Taxes Due assesslng a

tax  due o f  $5 ,568.18 ,  p lus  pena l ty  o f  $1 ,392.05  and in te res t  o f  $1 ,789.06 ,  fo r

a total  anount due of $8,749.29 fot che perlod June 1, 1981 thf,ough May 31,

1982. The tax deflclency nas computed by applylng the I99.77 percent error

rat lo to taxable sales reported of $33,785.00. Thls resulted ln addltLonal

taxable sales of $67,493.00 whlch, when nultlplled by the approprlate sales tax

tate (82 and 8lZ),  resulted ln addlt lonal taxes due of $5,56E.18.

5. Flnally, on February 8, 1985, after Lt conclutled that no addltlonal

books and/ot records would be forthcomlng, the Audlt Dlvlslon lssued to the

petltloner a third Notlce of Deternlnatlon and Demand for Payment of Sales and

Use Taxes Due assessing a tax due of $8,946.15, pLus penalty of $1'799.19 and

tnterest of  $1 ,772.28, fot  a total  amount due of $12,517.62 for the perlod

June 1, 1982 through May 31, 1984. On the same date, the Audlt Dlvlslon also

lssued a sLnllar notlce to Burt,on Kushner wlth the folJ.owlng explanatlon:
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"You are personally llable as officer of
Inc . r  under  Sec t lons  1131( f )  and 1133 o f
taxes deternlned to be due Ln accordance
Tax Law.tr

Kushnerrs Del lcatessen'
the Tax Law for the folLowlng
wlth SecElon 1138(a) of the

The tax defLclency was conputed by applylng the L99.77 percent error ratlo to

taxable sales reported of $26,262.00 for the perlods ended August 31'  L982

through May 31, 1983 and November 30, 1983, plus estimated taxable sales of

$181672.00 for the perlods ended August 31, 1983, February 29'  19E4 and May 31,

1984 (no returns were flled for these perlods). Thls resulted ln addltlonal

taxabLe sales of $108,438.00 ( lncludlng the est imated taxable sales of $lE,672.0O)

which, when nulclplled by the 8| percent sales tax rate, resulted 1n taxes due

of $8,946.15. The record does not lndlcate why Burton Kushner was not held

1lable for taxes determlned to be due for the period June 1, 19E0 through

i'tay 31 , L982.

6. At the hearlng, petltloner complalned, as lt dld on prlor occaslons to

the Audlt Dlvlslon, that rhe audltorts request for purchase lnvolces for the

enttre audlt perlod $ras unreasonable. Petttloner malntalneil that an observattoa

test should have been perforned whlch would have shown how badly buslness had

deterlorated 1n that section of Brooktyn.

7. Petltloner contended that the buslnens lra€i cloged fot a tlue near the

end of the audlt perlod because the owner had been arrested. Petltloner

further clalned that lt dLd not selL beer for an unspeclfled perlod of tlue ac

the end of the audLt perlod.

8. Petltloner offered no evldence to support lts contentlons. Also, no

testlmony or evidence was offered on the llablllty of Burton Kushner for the

taxes assessed agalnst hln ae an offlcer.
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CONCLUSIONS OF LAhI

A. That, ln vlew of the ulsslng purchase lnvolces (see Fl.ndlng of Fact

"4"), petitloner falled to maintaln books and records requlred under sectlon

1135(a) of the Tax Law. Wlthout proper books and records, the Audlt Dlvlslon

was unable to verlfy taxable sales reported or to deternine such sales accurately.

It was, therefore, proper and correct for the Audlt Dlvislon to deternlne the

petltlonerrs taxable sales from available lnfornatlon as provlded 1o sectlon

1138(a) of the Tax Law (see Matter of Chartalr, Inc. v. Scate Tax Counlsslonr

64 ADzd 44).

B. That the audlt procedures used by the Audlt Dlvlslonr nanely, the

results of a prlor audlt, to deternlne petltlonerts sales tax llablllty were

proper.

C. That once establlshed that the Audlt Dlvlslon selected a nethod of

calculatlon reasonably deslgned co reflect the tax due, lt was lncumbent upon

petltloner to sholr by clear and convlnclng evidence that the method of audlt or

amount of tax assessed was erroneous. It cannot be sald from the testtmooy or

evldence presented at the heartng that petltloner has sustained lts burden (eee

Matter of Carnlne Rest. v. State Tax Connlsglon, 99 AD2d 581).

D. That the petltions of Kushnerrs Delicatessen, Inc. and Burton Kushner,

as officer, are denled and the notlces of determlnatlon and demands for pa)tnent

of sales and use taxes due issued itlarch 20, L984, September 20' 19E4 and

February E, 1985 are sustained.

DATED: Albany, New York STATE TN( COMMISSION

PRESIDENTAU0 2 11987


