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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

August 14, 1987

Klngston Servi.ce Statlon, Ltd.
and Rubenla Whlte, as Officer
L65-25 Liberty Avenue
Janalca, NY LL432

GentJ.emen:

Please take notlce of the decision of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax ConunlssLon may be instltuted only under
Artlcle 78 of the Ctvll Practlce Law and Rules, and must be cormenced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date of thLs not ice.

Inqulrles concerning the conputatlon of tax due or refund allowed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng if9, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs RepresentatLve

PetttLoner I s Representative:
Kenneth L. Roblnson
Levine & Roblnson, P.C.
50 Charles Lindbergh B1vd.
t l l tchel Field, NY 11553



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons

o f

KINGSTON SERVTCE STATIoN, LTD.
AND RUBENIA WIIITE, AS OFFICER

for Revisl.on of Deterninations or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period December
through August 31, L982.

DECISION

Refunds
28 and 29

1 ,  I g 7 9

Petltioners, Klngston Servlce Station, Ltd. and Rubenia tJhlte' ae offlcer,

165-25 Llberty Avenue, Jamalca, New York 11432, ftLed petltlons for revLsion of

determinations or for refunds of sales and use taxes under Artlcles 28 and, 29

of the Tax Law for the period December 1, 1979 through August 31'  1982 (Fl le

Nos.  45997 and 45998) .

A hearing was held before Daniel J. Ranall-i, Ilearing Offlcer, at the

offlces of the State Tax ConmLssLon, Two l{orld Trade Center, New York, New

York, on December 11, 1986 at 1:15 P.M., wlth al- l -  br iefs to be subnlt ted by

Aprl l  17, L987. Pet l tLoners appeared by Levlne & Robinson, P.C. (Kerureth L.

Roblnson, Esq.,  of  counsel) .  The Audlt  Divls ion appeared by John P. Dugan'

Esq. (Michael J.  Glannon, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvislon properly estimated petltlonersf gasoline, o11

and accessory sales on the basis of external indlces.

TINDINGS OF FACT

1. OrtYtay 27,1983, foJ- lowing a f ie ld audit ,  the Audlt  DlvLsLon issued to

petitioner, Kingston Service Statlon, Ltd., a Notice of Determlnatlon and
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Demand for Paynent of Sales and Use Taxes Due for the perlod December 1, L979

through August 31, 1982 stat ing total-  tax due of $116,063.26, penal- ty of

$261487.44  and,  ln te res t  o f  $291955.38 ,  fo r  a  to ta l -  amount  due o f  $1721506.08 .

0n the same date, the Audlt Division Lssued to petitloner, Rubenla I'lhite'

offlcer of Klngston Service Statlon, Ltd., a NotLce of Determination and Demand

for Paynent of Sales and Use Taxes Due for the perlod December 1, 1979 through

August 31, 1982 statLng total tax due, penal-ty and lnterest ln the sane amounta

assessed to pet i t loner Kingston Servlce Stat lon, Ltd. Pet i t loners, by their

duly appolnted representatlve, Davld Gross, had previously executed a val-ldated

consent allowing assessment for the noted period to be made at any tlme on or

be fore  June 20 ,  1983.

2. Petltioners operate a gasol-lne service statlon in Janalca, New York,

naklng sales of gasol ine, o11, t i res, batter les and accessorles ( the Latter

three hereinaf ter referred to as t tTBAtt) .

3. After wrLt,ten request by the Audit Dlvision, petitloners produced

Federal and State lncome tax returns, sales tax returns' a cash recel-pts

journal, a check dlsbursements journal and purchase lnvoLces. Notablyr however'

petltioners nere never able to provide sales lnvolces or cash reglster taPes'

Moreover, petltioners dld not record daily gallonage and, therefore, lt was

virtual-ly lnpossible to determine dall-y sales of gasolLne. Further, no records

rrere provlded to substantlate sales of oi1 and TBA.

4. Petitioners reported their sales during the audit perlod on Part-

quarterl-y sales tax returns. Taxable sales were determined by nuJ-tiplylng the

gallons of regular gasol-lne sold by the nonthly average selllng prlcel plus the

gallons of prenium gasollne soLd, multiplled by the nonthly average selllng
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prlce, less the excLse and sales tax incl,uded ln the sales prl-ce, the monthLy

ending inventory and estimated tax. An obvlous error ln the fornula used by

petitLoners rf,as that no adJuetment was made for inventory on hand at the

beglnnlng of each month, resulting in an artificially low total taxable sales

flgure for the month.

5. Petltionersr fallure to credit themselves wlth an openlng lnventory ln

their taxable sales computatlon led the Audlt Divlslon to conclude that they

coul-d not ascertain fron petitlonersr books an accurate number of gallons

purchased fron petitionersr supplier, Amoco Oil- Co. ("Amoco"), and they sought

thlrd party verification of petitionerst purchases of gasollne, o11 and TBA

from Anoco.

6. The Audit Division completed lts audit of petitioners by taklng the

total number of gallons purchased of regular unleaded gasol-ine and multlplying

lt by an average taxable selling prlce provided by the Audit Dlvlslonfs Albany

offlce (l-ess exclse and sales tax) to arrlve at an adjusted taxable sales

flgure for regular unleaded gasollne. This same process was utllized fot suPer

unleaded gasoline as well. Purchases of oll- and TBA, also verlfled by A,moco'

were marked up by 100 percent and 50 percent' respectlvely, to arrlve at

adjusted taxable sales for those ltems. The percentages utillzed to arrlve at

adJusted taxabLe sales of oil and TBA were determined by the Queens Dlstrlct

Office of the Audit Dlvislon after numerous audlts of similar gasoline statlona.

7. Petltioners provided delivery receipts for vlrtually every del-ivery

made durLng the audit period. These de1-lvery recelpts often incl-uded check

numbers which could be traced to the check dlsbursements Journal whlch verifled

amounts paid on each del-lvery. Each delivery receipt stated the purchaser ae
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'fAncel hthiterr, Klngston Service Station, L65-25 Llberty Avenue, Janalca, New

York 11433, the gallons of each type of gasollne purchased and the price pald

for eaeh. The identlty of t'Ancel- I'Ihlterr was not discl-osed at the hearLng.

From these receipts it was apparent that petitioners received one to three

del-iveries per day during the months of July and September 1980, months whlch

were randomly sel-ected by the Hearing Officer at hearlng. Petitlonerer gasoline

purchases for the audit  per lod per records totaLled 318201078 gal lons of

regular unl-eaded gas, including 191,000 gal-l-ons estimated for the period

June I ,  L982 through August 31, 1982 and 1,898,301 gal lons of premtum gas,

lncludlng 191,000 gallons estfunated for the perlod June 1, 1982 through August 3l'

L982. Amoco suppl-led third party verificatlon of shipments through a distrlbutor,

total-ing 412781387 gal-J-ons of regular unleaded gasollne, arrd 21037 '119 gallons

of premlum unleaded gasollne durlng the sane period. These flgures represent

gasoline shipped to the dlstributor; they do not constitute the anount of

gasoline actuaLl-y del-i.vered to petitioner.

8. The Audit Division took the total number of gallons purchased of

regular unleaded gasollne per Amoco veriflcation and nultiplLed it by the

average taxabl-e selling price determined from an average selling price provided

by the Albany Distrlct Office, less excise tax and sales tax' to arrive at

adjusted taxable sales of reguLar unleaded gasol lne of $4,975,252.00. Next,

the Audit Divislon took the total number of gal-lons purchased of super unleaded

gasollne per Amoco verification and nultiplied lt by an average taxable selling

price determined from the taxable selllng price of regular unl-eaded gasolLne

pLus ten cents to arrive at adJusted taxable sales of super unleaded gasoline

of $2,5651276.00. 011 purchases of $4,314.00 were marked up by 100 Percent,
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determined by the auditorrs past audit experience, to arrlve at adJusted

taxable o11 sales for the audlt  per lod of $8,628.00. FlnalLy, TBA purchases of

$4,036.00 were narked up by 50 percent,  a percentage again determined by the

auditorfs past audit expertence of slmllar establishments, to arrive at adjusted

taxable TBA saLes for the audl- t  per lod of $6,054.00. Total  adjusted taxable

sales were $7r5551220.OO, compared to pet l . t ionerst reported taxabl-e sales of

$6 ,117r091.00 .  The d i f fe rence,  $1 ,438,L29.O0,  nas  assessed a t  the  preva l l lng

ta:(  rate yielding addit ional tax of $116,063.26 for the audlt  per iod.

9. The Audlt Dlvlsion assessed a penalty because of the substantlal

difference between the thlrd party verlflcation figures provided by Anoco and

those reported by pet l t ioners.

10. Petltloners contend that the Departmentfs assessment is invalid

because lt relj.ed upon an estimate of sales when actual- records rtere avallable;

that the evldence used to estimate sales was unrellable; that the Department

fail-ed to state ln lts notices of determlnatlon and demands for payment that

the petitlonerst sales 
"rd 

r.r"" tax returns were either not filed or incorrect

or insufflcient; and that the petltlonersr statutory and due process rights

were vlolated by the Departmentfs fallure to provlde notice of the method and

basis of the tax determlnation.

CONCLUSIONS OF LAI^I

A. That where, as here, complete, adequate and accurate records are

neither maintained nor presented upon request for audit, as requlred' it ls

well settled that the Audit Divlsion may resort to such lnformatlon as ls

avallable, includ{ng external indices, ln arrivlng at a reasonably caLculated

dererninat lon of tax Llabi l i ty (Tax Law $$ 1135, LL42.5, 1138[a] [1] ;  ] lat ter of

Urban Liquors, Inc. v. State Tax Cormnlssion 90 AD2d 576). That the estlmate
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procedures adopted by the Audlt Divlslon for oll- and TBA sales lrere reasonable

under the circumstances. When a taxpayerfs recordkeeping ls faulty, exactness

is not requlred of the examinerrs audit (Matter of Meyer v. State Tax Comissionr

61 AD2d 223). Ilowever, in accordance with Flnding of Fact "7fr, petitioners

herein provided adequate documentatlon of gallons of gasollne purchased, whlch

ln thls instance ls a more accurate reflection of gasoline dellvered to Petltloners

than those figures provlded by the Amoco 011 Co., due to Amocors flgures

representlng total gallons gi-ven to the dlstributor, and not necessarily those

delivered directly to petitioners. This case ls dlstlnguishable from prevlous

State Tax Comlsslon cases dealing with thlrd-party verification of gasollne

purchases in that in those cases the petitioners falled to offer any documentatlon

servlng to refute the accuracy of the infornation suppll-ed by the naJor o11

company. (See, e.g.,  Matter of  CurcLo, State Tax Cornmission, February 24, L9873

Matter of Don Pat Servlce, Inc.,  State Tax Corrmission, March 11, 1986.) The

Audlt Division ls therefore directed to recalculate taxable saLes usLng peti-

tlonersr gasol-lne gallonage flgures for the audlt perlod and the Audlt Divlslonrs

own average retail sales price previously used ln the audlt. In J-ight of

petitlonersr fallure to substantiate any sales through sales lnvolces or cash

regLster tapes, its records were cLearJ-y lnadequate and, other than the gasollne

gallonage figures, the Audit Divlsi.onrs use of external indlces is permlsslble

and in thls instance proper (Ilatte! of Korba v. New York State Tax Comissionr

8 4  A D 2 d  6 5 5 ) .

B. That Tax Law S 1145(a)(1),  ln effect dur ing the audlt  per lod hereln'

stated, in pert inent Part ,  as fol lows:

ttAny person faLl-l-ng to fil-e a return or to pay or Pay over any tax to
the tax commlsslon within the tlme required by thls article shall be

subject to a penalty of fLve percent of the amount of tax due lf such
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failure is for not more than one month, with an addltlonal one
percent for each addLtLonal month or fraction thereof during whlch
such failure continues, not exceeding twenty-five percent ln the
a g g r e g a t e ; . . . . t t

Accordingly, petltioners are subject to penal-ty.

C. That petitLonersf contention that the Department falled to state ln

lts notices that Klngstonrs sales and use tax returns had either not been flled

or were incorrect or lnsufflcient Ls Lnvalid slnce the provisions of sectLon

1138 are incorporated by reference and lnferred by the languege stated on said

notices which clearly state that the tax was determi-ned to be due ln accordance

nlth sect ion 1138 of the Tax Law.

D. That the constltutionalLty of the laws of the State of New York and

thelr appllcatlon in particular lnstances ls presumed at the admlnistrative

level. Further, petl.tlonerst contention that they were not provided with

lawful notice of the method and bases of the determination of the taxes due ls

erroneous. As stated ln Conclusion of Larr ttCtt above, the notlces sent to

petltioners hereln apprised them that the taxes assessed were estimated or

determlned to be due ln accordance with the provlsions of sectlon 1138 of the

Tax Law.

E. That Rubenia Whlte, officer of Klngston Service Station' Ltd., conceded

at hearing, through her appolnted representatlve' that she was a person llable

as off lcer of Kingston Servlce Stat lon, Ltd. under sect ions 1131(f)  and 1133 of

the Tax Law for the taxes determlned to be due agalnst Kingston Servlce Station'

L rd .

F. That the petltlons of Kingston Service Statlon' Ltd. and Rubenla

White, as officer, are granted to the extent set forth in Concluslon of Law
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ttAtt; the Audit Division ls hereby directed to modlfy the notlces of deternina-

tion and demands for paynent of saLes and use taxes due issuedtrtay 27r 1983;

and that, except as so granted, the petltlons are in all other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

AUo 141981 PRESIDENT

COMMISSI


