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STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petitl-on
of

Joy Lud Electronics, Inc.
San Kislln & Tamlr Saplr

for Redeterminatlon of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  6  I  L  179-2 /  281 83 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Corrmlssion, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he/she served the wlthln notlce
of Declslon by cert i f led nalL upon Joy Lud Electronics, Inc.,  San Kisl ln &
Tanir Saplr, the petltioners in the wlthln proceedlng, bI enclosing a true coPy
thereof in a securely sealed postpald wrapper addressed as follows:

Joy Lud Electronics, Inc.
San Klslln & Tamir Sapir
200 Flf th Ave.
New York, NY 10010

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unl-ted States Postal
Service wlthin the State of New York.

That deponent further says that the said addreasee is the Petltioner
hereLn and that the address set forth on sald rilrapper ls the last known addrese
of the pet i t ioner.

Sworn to before ue this
25th day of June, 1987.

thorized to adninister oat
Pursuant to Tax Law sectlon L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joy Lud Electronics, Inc.
Sam Kislln & Tamlr Saplr

for Redetermination of a Deficiency or Revislon
of a Deteruinatlon or Refund of Sales & Use Ta:r
under Art ic l-e(s) 28 & 29 of the Tax Law for the
Per iod  6  /  I /  79-21  28  /83 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he served the wlthin notice of
Decision by certlfled nall- upon Y. Bar Chama, the representative of the
petittoners in the within proceedlng, bI enclosing a true copy thereof ln a
secureJ-y seal-ed postpaid nrapper addressed as follows:

Y. Bar Chama
1122 Avenue J
Brooklyn, NY f f230

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petltloner hereLn and that the address set forth on said ltraPPer ls the
l-ast known address of the representatlve of the petitioner.

Sworn to before me this
25 th  day  o f  June ,  1987 .

to ter oatmin
Lawpursuant to Tax sec t ion  174
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June 25, 1987

Joy Lud Electronlcs, Inc.
Sam Klslln & Tanlr Saplr
200 Flfth Ave.
New York, NY f0010

Gentlemen:

Please take notlce of the Declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse declsLon by the State Tax Commlsston may be lnetltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be counenced ln the
Supreme Court of the State of New York, Albany Countyl wlthln 4 uonths fron the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed tn accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very trulf foursr

STATE TN( COMMISSION

cc: Taxlng Bureauts RepresentatLve

Petltloner rs Representatlve :
Y. Bar Chama
1122 Avenue J
Brooklyn, NY 11230



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltions

of

JOY LUD ELECTRONICS, INC.,
SAI,I KISLIN AND TA]'{IR SAPIR

for Revlslon of Deternl.nattons or for Refunds
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Pertod June 1, L979
through February 28, 1983.

:  DECISION

PetLtloners, Joy Lud Electronlcs, Inc., Sam KlslLn and Tanlr Saplr, 2OO

Fifth Avenue, New York, New York 10010, fl1ed petltions for revlslon of deternl-

nattons or for refunds of sales and use taxes under Arttcles 28 and 29 of the

Tax Law for the perlod June 1, L979 through February 28, 1983 (Flle Nos. 47469,

48977 '  48978 and 50950).

A hearlng was held before Dennls M. Galllher, Hearlng Officer, at the

offlces of the State Tax Co 'nLsslon, Two World Trade Center, New York, New York

on Februaty 25, 1987 at 9.15 A.M. Pecltloners appeared by Y. Bar Chaua. The

Audlt Dlvlslon appeared by John P. Dugan, Esq. (MlchaeL Gltter, Esq., of

coungel) .

ISSUES

I. Whether the Audlt Dtvislonrs determinatlon that petltloner Joy Lud

Electronics, Inc. owed addltlonal sales taxes durlng the period ln questlon was

proper.

II. l lhether petitloners Sam Kislln and Tanlr Saplr nere persons responslble

to collect and renit sales taxes on behalf of petttloner Joy Lud Electronlcs

wlthln the contemplat lon of Tax Law $S 1131(1) and 1133(a).
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FINDINGS OF FACT

1. Pet i t loner,  Joy Lud Electronlcs, Inc. ("Joy Lud"),  ls engaged ln

wholesale and retall saLes of home electronlc appllances, lncludlng televlslons,

stereo systemsr €tc.  Joy Ludfs busl.ness premlses are located at 200 Flf th

Avenue, New York, New York.

2. In or about October 1983, the Audlt DlvLslon coumenced an audlt of Joy

Ludrs operatlons. An audltor vlslted the buslness preulses and, whlle there'

observed a retal1 store open to the buying publlc wlth customers comlng ln and

buylng slngle ltems as retall transactlons. A schedule of sales tax returns

ftled by Joy Lud for the perLod ln questlon, when revlewed, showed gross salee

of $6,772,758.00, wlth Joy Lud report lng taxable sales of less than I  percent

of such gross sales total .

3, The audltor observed a cash reglster ln use at Joy Ludrs premlsee, but

upon conrmencement of the audit cash reglster tapes lrere not made avallable to

the audltor. The audltor revlewed Joy Ludrs salesr p€r lnvoLces, for the

months of June, July and August 1980 and June, July and August of 1981. The

audltorfs revlew of such lnvolces lndlcated that they were not consecutlvely

numbered, and that there were mlgslng lnvolces. Many of the sales lnvolcee

revLewed dld not explaln or speclfy the ltems gold or the name of the customer,

but rather llsted slnply the amount of the transactlon. The sales lnvolces dld

not show on thelr face any sales tax collected from cuatomers.

4. Based upon revlew of those sales lnvolces uade avallable, the audltor

deternlned that elght percent of gross sales by Joy tud (per lts books) were

taxabte retall sales of tanglble personal property. This determtnatlon resulted

ln a finding that $279,669.00 ln taxable sales were made by Joy Lud. At

hearlng, petltionerst representatlve conceded and dld not contest the accuracy
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of thls deterninatlon that elght percent of lts gales per books were taxable

sales (as opposed to the less than 1 percent taxable sales as reported by Joy

Lud on lts saLes tax returns).

5. In addltlon to the foregolng, the audltor also anal-yzed Joy Ludrs

purchases per books for the perlod Septeuber 1980 through August 1981. Thlrd

party verlfleatlon obtained by the Audlt Divlelon ln connectloo wlth an audlt

of one of Joy Ludrs suppliers, Savemart, Inc., revealed cash purchases of ltens

by petitloner from Savemart. These purchases were reflected on Saveuartrg

booksr a[d. on its lnvoices, but \rere not reflected on Ehe books or lncluded

among lnvolces mal.ntal.ned by Joy Lud. These unrecorded purehases comprlsed

15.84 percent of Joy Ludfs total- purchases. The audltor added an addltlonal 10

percent to Joy Ludts cash purchases from Savemart, deemed addltlonal unrecorded

purchases fron other suppllers, as an estlmate based on audlt experlence.

6. These unrecorded purchases (25.84 percent of recorded cash purchases)

were marked up by 27.9 percent, sald markup belng taken fron the '|N.C.R.

Natlonal Operating Performance Statlstlcs and Survey Report", to arrl.ve at

audlted sales based on unrecorded purchases. These sales were deemed 100

percent taxable, wlth the resultant dollar amount of such taxabLe sales belng

$ 1 , 1 2 0 , 7 0 1 . 0 0 .

7. Total taxable sales as determined on audLt, based on the E percent

sales invoice calculat ion ($279,669.00; see Flndlng of Fact "4") plus sales as

pro jec ted  based on  unrecorded cash purchases  ($1 ,120,701.00) ,  to ta l led  $1 ,400,370.00 .

The audltor computed tax due on such amount and, after allowance of credlt for

sales tax pald per returns, determlned audlted addltionaL sales tax due.

8. On Septenber 20, 1982, the Audlt Divlslon lssued to Joy Lud a Notlce

of Deternination and Demand for Paynent of Sales and Use Taxes Due ln the
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amount of $157,800.00, plus penalty and Lnterest,  coverlng the perlod June 1,

1979 through May 31, 1980. By a Notice of Asseesment Review dated November 9,

1983, the Audlt  Dlvls lon reduced thts assessment to $55,937.96, plus penalty

and lnterest.

9. On September 20, 1983, the Audlt Dlvlslon issued a Notlce of Deternt-

natlon artd Demand for Paynent of Sales and Use Taxes Due agalnst Joy Lud for

the perlod June 1, 1980 through February 28, 1983 in the amount of 9155,283,34

plus penalty and lnterest.

10. On Novenbet 23, 1983, the Audlt Dlvlslon lssued two notlces of deternl-

natlon and demands for paynent of sales and use taxes due, one to Sam Klslln

and the other to Taulr Sapir, each as officers of petltloner Joy Lud. Each

notice spanned the perlod septenber l, 1980 through February 28, 1983 and

assessed tax due ln the amount of $141,775.66, plus penalty and interest.

These assessments against the lndlvlduals named thereln represent the assertLon

that such lndlvlduals were persons responslble for the collectlon and reulttance

of tax on behalf of Joy Lud. PetltLoner Sam Klslln served as presldent of Joy

Lutl whlle Taulr Saplr served as Lts secretary-treasurer. At hearing, petltionergt

rePresentatlve stated that both lndlvlduals were persons responslble for the

collectlon and remittance of tax on behalf of Joy Lud. Nel.ther San Klslln nor

Tamlr Saplr was present at the hearlng.

11, At hearlng petLtloners offered no docunentary evldence to refute the

audlt findlngs. Petltlonerst representatlve alleged that a Janaaty 2, 1987

flre at his 1122 Avenue J, Brooklyn offlce destroyed the taxpayerst records.

L2. It ls asserted that Joy Lud operated predonlnantly as a wholesale

buslnessr and that lts worksheets tled lnto and reconclled with the auounts

showrr on lts Federal Lncome tax returns. Petlttoners assert that the thlrd
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patty lnfornatlon pertalnlng to Savemart, Inc. nay have reflected ltems (sales

by Savemart to Joy Lud) lncorrectly or purposely overstated on Savenartrs books

and records, thus resul-tlng ln an erroneous projectlon of sales by Joy Lud. Lo

thls vlew, petitloners apparently argue that unrecorded cash purchases were ln

fact never made by petltloner from Savemart. Flnally, petltloners allege that

at most, only 8 percent of any unrecorded purchases were turned lnto taxable

retall- sales and that the deternLnatlon of projected sales per unrecorded

purchases as belng 100 percent taxabl-e is lnaccurate. No resale certlflcates

or other evldence to support thls posltion was provtded at hearlng or at the

tlne of the audlt. Flnally, petLtloners ualntaln that all cash saLes ltere

recorded on Joy Ludfs cash reglster. Petltioners expLalned that a part of the

cash sales recelpts nere deposited ln the bank, wlth the balance thereof used

to oake purchases of lnventory or pay expenses such as payroll. As noted, no

cash reglster tapes were made avallabl-e elther durlng or after the audlt.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 1138(a)(1) provides that where a return requlred

to be ftled ts lncorrect or lnsufftclent, the Audlt Dlvlsion nay determlne the

amount of tax due from such evLdence as may be avallable lneludlng' where

necessary, external lndlces. That here, a comparlson of Joy Ludrs tax returna

wlth the Audit Dlvlsionts physical observatlon of the operatlon of the premlges,

lts lnfornatlon as gathered from an audlt of one of Joy Ludrs suppllersr 8Dd

its revLew of those books and records nade avallable by petltloner led to a

determlnatlon that the returns as flled were lncorrect. Further' petltloner

did not nalntaln complete, adequate and accurate records' lncludlng source

documents, from whlch the Audlt Dlvlsloa cou1d, upon audit, determlne the total

volume of Joy Ludrs sales or verlfy that tax was charged, collected and remltted
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on alL taxabLe sales Eade by Joy Lud. Accordingly, the Audlt DivLslon Properly

resorted to estiuatLon audlt technlques ln deternlnlng the aoount of tax due

fron Joy Lud.

B. That the Audlt Dlvlslonrs method of deternlnlng tax due by Joy Lud was

reasonable under the circunstances. In turn, petltloners have falLed to

sustaln their burden of provlng errors ln any aspect of the audlt. Accordlngly,

the notlces of determlnatlon as lssued to Joy Lud (less the reduction allowed

wlth respect to the Septenber 20, L982 not ice lsee Flndlng of Fact rrSrr l )  nust

be sustalned.

C. That petitioners San Klslln and Tamlr Saplr are, as adnitted, persons

responslble for the collectlon and remtttance of sales taxes due and owtng by

Joy Lud. Accordlngly, the notlces of deternlnatlon issued agalnst each of such

Lndlvlduals are sustalned.

D. That the petlttons of Joy Lud ElectronLcs, Inc., and Sau Klslin and

Tamlr Saplr as offlcers of Joy Lud Electronlcs, Inc., are hereby denled and the

notlces of determlnatlon dated September 20, 1982 (as reduced by Notice of

Assessment Revlew), September 20, 1983 and Novembet 23' 1983 are sustalned.

DATED: Albany, New York STATE TAX COI'IMISSION

JUN 2 51987
PRESIDENT


