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STATE

STATE

OF NEW YORK

TAX COU}IISSION

In the l fat ter of  the Pet l tLon
o f

Joe-Gal  PLzza,  Inc . AFFIDAVIT OF MAILING

for Redetermlnatlon of a Def,lclency or Revlsl.on
of a Determinat lon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 l I l 8 L  -  5 1 3 1 1 8 4 .

State of New York :
s s . :

County of AJ-bany :

Davld Parchuck/Janet l[, Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax ComnLssion, that he/she ls over 18 years
of ager aod that on the 20th day of March, L987, he/she served the wlthln
not lce of decislon by cert t f led nal l  upon Joe-Gal PIzza, Inc. the pet l t loner 1n
the wlthln proceedlng, bY enclosing a t , rue copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Joe-Gal PLzza, Ine.
1701 Broadway
New York ,  NY 10019

and by deposlt lng saue enclosed ln a postpald properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addre€rsee ts the petl.tloner
hereln and that the address set forth on sald wrapper ls the last knoltn address
of  the  pe t l tLoner .

before Ee thLs
of  March ,  1987.

ter oaths
Law sec t lon  174



STATE OF NEW YORK

STATE TAX COMIIISSION

In the Matter of the
o f

Joe-Gal PIzza,

Pet l t lon

Inc . AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def lc lency or RevLslon
of a Deternination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  PerLod 6 lL l8L  -  5 /3L /84 .

State of New York :
s g .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax CommLsslon, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he served the wlthln notlce of
declslon by cert l f led mai l  upon John I I .  l Iarch, the representat ive of the
pet i t loner ln the withln proceeding, by encloslng a true copy thereof tn a
securel-y seaLed postpald wrapper addressed as fol lows:

John H. March
25-0L Stetnway St.
tong Is land,  NY 11103

and by deposltlng
post off lce under
Servlce wtthln the

That deponent
of the petLt ioner
last known address

same enclosed ln a postpald properly addressed wrapper ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the represent,atlve
herein and that the address set forth on said wrapper Ls the

of the representat lve of the pet l tLoner.

Sworn to before ne thls
20 th  day  o f  March ,  1987.

thorlzed t er oaths
pursuant to Ta sec t lon  174



STATE OF NEIT YORK

STATE TAx COMMISSION

In the Matter of the
o f

Joe-Gal Ptzza,

Pet l t lon

Inc . AFFIDAVIT OF MAILING

for RedetermLnatLon of a Def lc lency or RevLslon
of a Deterninat lon or Refund of Sales & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 l I l 8 L  -  5 1 3 1 1 8 4 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Connisgton, that he/she Ls over 18 years
of age, and that on the 20th day of l{arch, 1987, he served the wlthln notlce of
declslon by eert i f led nalL upon Jeff  R. Pearlman, the representat ive of the
pet i t ioner in the wlthln proceedlng, bI enclostng a true copy thereof in a
securely seal-ed postpald rrrapper addressed as fol lows:

Jeff  R. Pearlman
50 Pecan Val ley Drive
New Cl ty ,  NY 10956

and by deposltlng same enclosed Ln a postpald properly addressed wrapper ln a
post off ice under the exclustve care and custody of the Unlted States Postal
ServLce wlthlu the State of New York.

That deponent further says that the said addressee ls the representatLve
of the pet,ltloner hereln and that the address set forth on sald wrapper ls the
last known address of the representat lve of the pet i t loner.

before ne thls
ch, 1987..

i-ster oat
pursuant to T Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

March 20, L987

Joe-Gal PLzza, Inc.
1701 Broadway
New York, NY 10019

Gentlemen:

Please take notlce of the deelslon of the State Tax Coonisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revLelt an
adverse declsion by the State Tax CounLssion may be lnstituted only under
ArtlcLe 78 of the Clvl1 PractLce Law and Rules, and must be conmenced ln the
Suprene Court of the State of New York, Albany County, withln 4 nonths fron the
date of thls not l .ce.

Inquirles concernlng the computatlon of tax due or refund allowed Ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uatlon Bureau
Assessment RevLew UnLt
Bu11-ding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

S?ATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Pet, lc ioner I  s Representat ives:
John II. March
25-0L Stelnway St.
Long IsJ-and, NY 11103

Jeff R. Pearlman
50 Pecan Valley Drive
New Clty,  NY 10956



STATE OF NEW YORK

STATE TAx COMIIISSION

In the l lat ter of  the Pet l t lon

o f

JOE-GAL PIZZA, INC.

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Iax Law for the Period June I ,  1981
through May 31 , L984,

DECISION

Pett t ioner,  Joe-GaL PLzza, Inc.,  1701 Broadway, New York, New York 10019,

fll-ed a petltion for revision of a determl.natl.on or for refund of sales and use

taxes under Art tc les 28 and 29 of the Tax Law for the perlod June 1, 1981

through May 31 ,  L984 (F i le  No.  59049) .

A hearlng was hel-d before Joseph tr I .  Pinto, Jr. ,  l lear lng 0f f lcer,  at  the

off ices of the State Tax Co qrtsslon, Two World Trade Center,  New York, New

York '  on  October  28 ,1985 a t  1 :15  P. t t .  Pe t i t ioner  appeared by  John I I .  March ,

Esq. r  and Jeff  R. Pearlman, C.P.A. The Audit  Dlvis lon appeared by John P.

Dugan,  Esq.  (Mlchae l  B .  In fan t lno ,  Esq. ,  o f  counseL) .

ISSUE

i{hether the Audlt Dlvlslon properly determined addltlonal sales taxes due

fron petitioner based upon an examination of availabLe books and records.

FINDINGS OF FACT

1. Pet i t ioner,  Joe-GaL PIzza, Inc. (hereinafter ' fJoe-Galt t)  operated a

pLzza/fast food store at 1701 Broadway in New York City between 53rd and 54th

Streets. The store made sales of various foods lncJ-udlng plzza, whole and by

the sl lce'  spaghett l ,  z i t l  and manlcottL,  var ious entrees, hot,  cold and baked
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hero sandwiches, and various breakfdst special-s, lncludlng eggs, bacon, cakes

and donuts.

2. 0n November 1, 1984, as the result of an audit, the Audlt DLvlsion

issued a Notice of Determtnatlon and Demand for Paynent of Sales and Use Taxes

Due to Joe-Gal for the period June 1, 1981 through May 31, 1984 stat ing sales

taxes  due o f  $L26,3A5.29,  pena l ty  o f  $22,986.80  and ln te res t  o f  $23,173.50  fo r

a total  amount due of $L72,465,59. Sald not ice was dated September 4e 1984.

3. Petitioner execut,ed a consent extendlng the perlod of Llnttatlon for

assessnent of sales and use taxes for the perl"od ln lssue to December 20, 1984.

4. The Audit Dlvlsion performed an audit of petitLonerts books and

records. An observatlon Eest rras requested but dlsallowed by the petltloner

beeause lt felt that such a test wouLd not accurately reflect its t,ax llablltty.

The Audlt Dlvlslon uade a standard request for all buslness records for the

audit period including Federal returns, worksheets for Federal returns, sales

tax returns, worksheets for sales tax returns, the general  ledger '  lnvolces'

purchase lnvoices, tapesr cash register tapesr guest checks and any other

informatlon whlch would be pertlnent ln determining tax liablllty. The orlgtnaL

oral  request for these records was made on May 3, 1984 to pet l t lonerts former

accountant. Pursuant to thls request, petltioner made avallable to the Audlt

Dlvlslon sales tax returns, Federal lncoue tax returns, some purchase Lnvolces'

a general ledger and monthly bank statements for the period December 1983

through May 1984. Notably, the Audtt DivLslon was not provided wlth cash

recelptsr cash register tapes or worksheets for any cf  the t ; rK t : : lurns provLded.

5. Based on the records that lrere produced to the Audit Dl.vlsion upon

reguest, it was determined that most purchases were made ln cash and that lack

.,-  rubstant iat ing documentat lon such as cash regLster tapes, guest checks or a
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day book made tt lnposslble for the Audlt Divislon to reconciLe gross sales

reported on Federal returns or saLes tax returns.

6. The Audit Division anaLyzed petltlonerrs sales tax returns and bank

deposlts for the perl.od Deceuber 1983 through May L984. Thls analysis revealed

that pet l t loner had bank deposits total- ing $18,702.00 and reported sales of

$57,434.00. An examination of bllls for thls same period of time revealed that

there were $26,085.00 ln purchases, lncludlng $110.00 tn cheese purchaees and

$62.00 ln spaghetti, zLtL and lasagna purchases. It was noced that petltloner

made no pasta on l ts premlses. Stnce pet l t ioner admlt tedly operated on a cash

basls during the audit period, it was determlned that these records were not

rellable ln determinlng tax Llablllty for the audlt perlod.

7. The Audit Dlvlsion chose to use a purchase markup test of lnvolces of

pet l t ionerts f lour purchases from Ferro Foods CorporatLon of 25 53rd Street,

Brooklyn, New York to determine tax liabtlity. The auditor used purchases of

flour from Ferro for the quarter ending May 31, L982. For that perlod, flour

purchases were determined to be 51300 pounds. Based upon lts experience Ln

auditlng numerous plzza establishnents, the Audit Divislon calculated L pLzza

per pound of flour and each pLzza was valued at $6.50 per petl.tionertg lncome

result lng ln $40,950.00 tn pLzza sales for the quarter ended May 31, L982.

Ilowever, the peEitlonerrs menu l-s substantial, conslstlng of a four-page

brochure which included many other items besldes pLzza. Ptzza ltems occupy one

page of the menu. As a resuLt, the Audit Dlvlslon determlned that pLzza sales

were only one-thlrd of total sales. The remalning two-thlrds consisted of all

other food and drLnk sales and amounted to $81,900.00.

8. Uslng these flgures, the Audlt Divlelon deternined that taxable sales

for the quarter ended l [ay 31, 1982 were $122,850.00. The taxable sales reported
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for the same perlod of t ime were $17,080.00, yleldlng addit lonal taxable gales

for the quarter ended May 31, L982 of $1051770.00. Thls f lgure was dlvLded by

the $17,080.00 reported for the same quarter on pet l t lonerts sales tax return,

which ylel-ded an error rate on taxable sales reported of 6L9t, or addltlonal

taxabl"e sales for the entire audit period from June 1, 1981 through ltay 31,

1984 of $1,533,826.00. When the appl lcabLe tax rate nas appl ied addlt tonal tax

of $126,305.29 was determlned to be due.

9. Petitioner contended that the Audlt Dlvislonrs estlmate of one pound

of flour for one plzza ple ls too low and that a large pie uses a mlnlnum of 1l

pounds of dough, or 20I more flour. No substantiating evl.dence was eubmitted

to support thls contentlon. Further, the menus submitted by both parttes

coverlng the entlre audl-t perlod lndLcated that the price chosen by the Audlt

Dlvls ion, $5.50, nas the pr lce charged for a smal l  plzza ln 1983, wlth no

toppings and without regard to the fact that pLzza sales by the sllce slgnift-

cantly lncrease the prlce of an entlre pLzza.

10. Pet l t loner also clalns that there was substant laL waste and personal

use of the products purchased for the buslness. Ilowever, there lras no substan-

tlating evldence for these clatns.

11. Pet l t ioner contends that the percentage of sales nade by l t  were

improperly determlned by the Audlt Dlvlslon. Petltloner belleved that sales of

pLzza were 402 of lts sales as opposed to the 302 determlned by the Audit

Divlsion. In support of this contentlon, the petltioner submltted affldavlts

and statements from numetoas pLzza store o!ilners and operators ln and around the

New York CLty area. These vendors state that thelr sales are 60i6 ptzza and, 40t

other foods. Except for an aff ldavl t  of  pet i t lonerts president who dtd not
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appear at the hearing, no evidence was subnitted with regard to petltlonerre

sales of food part lcular ly the percentage of l ts saLes which wete plzza sales.

12. Pet i t loner operates between the hours of 6 A.t{ .  and 11 P.M. every day

except Sunday, when i t  operates between the hours of 11 A.M. and 10 P.M.

13. Durlng the audit perlod, Ferro Foods CorporatLon claimed lt shlpped

products to a vendor tn the vlcinity of petitioner and blLl-ed petltloner for

said shipments. However, substantlatlng documentatlon was not submitted to

support shlpments or pa)ments by petlrloner.

CONCLUSIONS OF LAW

A. That pet i t ionerts fal lure to maintain records of sales as required by

section 1135 of the Tax Law, made lt vlrtually luposslbLe for the Audlt Dlvtslon

to verlfy the accuracy of lts reported taxable sales. Under the circunstances,

the Audit Dlvislonfs resort to external indlces to estlmate the sales tax due

was proper ln accordance ni th sect lon 1138(a) of the Tax Law, and the audlt

methodol-ogy nas reasonable under the circumstances, since petltlonetts records

nere unrel lable and incomplete. () Iat ter of  Urban Llquors, Inc. v.  State

Tax Co ' r ' issLon, 90 AD2d 576.)

B. That petltioner malntained lnadequate books and records for purposes

of verlfying taxabLe sales. Accordlngly, the Audlt Divislon was authorlzed to

select a nethod reasonably ealcuLated to esttmate sales tax 1iabl1l ty.  (Tax

L a w  $  1 1 3 8 [ a ] [ l J ;  M a t t e r  o f  R i s t o r a n t e  P u g ] - i a  v .  C h u ,  L O 2  A D 2 d  3 4 8 , 3 5 0 ) .

C. That the use of a test period to determLne the amount of tax due

founded upon insufflclency of recordkeeping whlch made lt vlrtuaLly lnpossible

to ver l fy pet i t ionerfs taxable sales recetpts and to conduct a complete audtt  of

pet l t tonerts records was proper heretn. (Chartalr

65 ADzd 44>.

Inc. v.  State Tax Connlsslon'
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D. That the Audlt Divlsion reasonably calculated petltlonerfs tax ltablllty

and petltloner has falled to demonstrate by clear and convLncing evldence that

the audlt nethod or the amount. of tax assessed nas erroneous. (ltatter of Surface

Llne Operaters Fraternal-  Organizat lon, Inc. v.  Tul ly,  85 AD2d 858).

E. That the penalty and interest lnposed by the Audit DLvlslon under

sect ion 1145(a) of the Tax Law ls sustained, as petLt loner has not establ lshed

that reasonable cause for abatement exlsts.

F. That the petltion of Joe-GaL PLzza, Irlre. is dented and the Notlce of

Det,ermlnation and Demand for Payment of Sales and Use Taxes Due dated September 4,

1984 ls sustalned.

DATED: Albany, New York

MAR 2 01987

STATE TAX COUMISSION

PRESIDENT


