
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtLon
o f

Jerryrs KLddie Dashery, Inc.

for Redeternlnatlon of a Deflclency or Revislou
of a Deternination or Refund of Sales and Use
Tax under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 |0 I /8L  -  08 /31 /83 .

AFFIDAVIT OF MAILING

in a postpald properly addressed nraPper ln a
care and custody of the Unlted States Poetal
York.

that the said addressee ls the Petltloner
forth on said wrapper ls the last knoltn address

State of New York :
s 3 .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Co'nlgsion, that he/she is over 18 years
of age, and that on the 6th day of Aprl.l, L987, he/she served the wlthln notlce
of declslon by certlfled uall upon Jerryfs Klddle Dashery, Inc. the petltloner
Ln the wlthln proceedlng, b]r encloslng a true copy thereof ln a securely seal-ed
postpaid wrapper addressed as follows:

Jerryts Kiddle Dashery, Inc.
1655 Flrst Avenue
New York, NY f0028

and by deposltlng same enclosed
post offlce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the petLt ioner.

Sworn to before me thls
6th day of Aprl l ,  L987.

Authorlzed to adnlnlst,er oaths
Pursuent to Tax Law section I74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter

Jerryts Klddie

of the Pet l t lon
o f
Dashery, Inc. AFFIDAVIT OT'MAILING

for Redeternlnat,lon of a Deficiency or Revlsion
of a Deternlnatlon or Refund of Sal-es and Use
Tax under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  I2 l0L l8L  -  08 /31 /83 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Cornnlssion, that he/she 1g over 18 years
of age, and that on the 6th day of Aprll, 1987, he served the wlthln notlce of
declslon by certlfled nall upon Lester E. Levln, the representative of the
petltloner ln the wlthln proceedlng, by eaclosing a true copy thereof 1o a
securely sealed postpald lrrapper addressed as follons:

Lest,er E. Levin
501 5th Avenue - Rn. 1204
New York, NY 10017

and by deposltlng same enclosed Ln a postpald properly addressed wrapper in a
post offlce under the excluslve care and cust,ody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petLtloner herein and that the address sec forth on saLd lrapper ls the
last known address of the representatlve of the petltLoner.

Sworn to before ne thls
6 th  day  o f  Apr l l ,  L987.

horized to adnlnlster oaths
pursuant to Tax Law sectlon I74
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 M r I I S S I 0 N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Aprl l  6,  L987

Jerryts Kiddle Dashery, Inc.
1655 Flrst Avenue
New York, NY 10028

Gentleuen:

Please take notLce of the declslon of the State Tax Cornmlsslon encLosed
herewlth.

You have now exhausted your rlght of review at the adminlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng Lu court to revlelt an
adverse declslon by the State Tax Comlsslon may be lnstltuted only under
Artlcle 78 of the Clv1l Practlce Law and Rules, and must be commenced ln the
Supreue Court of the State of New York, Albany County, wlthin 4 months from the
date of this not lce.

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
wlth thls decision nay be addressed t,o:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petl t loner I  s Representat lve:
Lester E. Levln
501 5th Avenue - Rn. L204
New York, NY 10017



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f

JERRYIS KIDDIE DASIIERY, INC.

for Revtslon of a Deternlnatton or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod Deceuber
through August 31, 1983.

DECISION

Refund
28 and 29

1 ,  1 9 8 1

Petl . t , ioner,  Jerryts Klddle Dashery, Inc.,  1655 Flrst  Avenue, New York, New

York 10028, f l led a pet i t lon for revlslon of a determlnat lon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

December 1, 1981 through August 31, 1983 (FI le No. 60442).

A hearing was heLd before Brian L. Frlednan, Ilearlng Offlcer' at the

offlces of the St,ate Tax Conmlssion, Two World Trade Center, New York' New

York, on Octobet 22, 1986 at 9:15 A.M., with al- l  br lefs to be subnl ' t ted by

January 19, 1987. Pet i t loner appeared by Lester E. Levln, CPA and Jerome D.

LeBowitz,  Esq. The Audlt  Dlvls ion appeared by John P. Dugan, Esq. ( trwtn A.

tevy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt Dtvision properly disallowed certain sales which petitloner

clalms to have been exempt fron sales tax by vlrtue of the fact that sald sales

were made to dipLonatlc personnel or offLcers of permanent misslone to the

Unlted Nat lons.

FINDINGS OF FACT

1. 0n Februaty 8, 1985, the Audlt

Dashery, Inc. (herelnaf t ,er r fpet l t loner")

Divls lon lssued to Jerry 's Klddle

a Notlce of Determlnatlon and Denand
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for Payment of Sales and Use Taxes Due for the period December 1, 1981 through

August  31 ,  1983 ln  the  amount  o f  $21,154.89 ,  p lus  pena l ty  o f  $5 ,L62.04  and

tn teres t  o f  $6 ,156.63 ,  fo r  a  to ta l  amount  due o f  $32,475.56 .

2. Pet i t toner operated a chl l -drents clothing store located at 1655 Flrst

Avenue, New York, New York, a locatlon whlch ls near the Unlted Natlons

headquarters. Said store commenced operat lon in 1955. Pet l tLoner was lncorpor-

ated tn 1962 and contlnued to operate the clothlng store untll April f985.

3. In 1984, a f ie ld audLt of pet l t loner was perforned by the Audit

Divis ion. Gross sales reported on pet l t lonerts Federal  corporat lon lncome tax

returns did not agree wlth amounts reported by petltl.oner on lts New York St,ate

sales tax returns. Pursuant to an agreement wlth pet l t ionerts representat lve,

a test per lod audlt  was performed uslng pet l t lonerts sales lnvolces for the

months of November 1981, March 1982 and July 1982. From an examlnatlon of thege

invoices, i t  was determined that pet l t ioner had reported 43.1 percent of l ts sales

as exempt sales to diplomat,lc personnel or officers of permanent misslons to the

Unlted Nat lons (hereinafter ' rmisslon off icers").  The lnvolces contalned the

dlplonatts or mission off icerrs ident i f lcat ion number and the country repreeented'

but contalned neither the diplonatts or ulssion off lcerts name nor any other

infornatLon requlred by the Audlt Dlvislon for a properly compl-eted exemptlon

cert l f lcate. Pet l t ioner dld not obtaln a completed foru ST-L26, New York State

and Local Sales Tax Certiflcate of Dlplonatlc and Consular Tax Exemptlon frou

l ts dlplomat or mlssLon offLcer customers. A11 of the sales whlch Pet l t loner

alleges were made to dlplonatic or misslon offlcer personneJ. were dlsallowed by

the Audlt  Divl .s ion and were he1d, therefore, to be subJect to sales tax.

4. Petitioner alleges that the Department of Taxatlon and FLnance has

falled to properly alert and advlse taxpayers on current pollcles regardlng
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documentatlon requlred to substantiate sales to dlplornatlc or mlsslon offLcer

personnel.  As part  of  i ts pet i t ion, pet l t loner attached a copy of VoLume 12,

Nunber 1 of Sales Tax NewsLetter (March 1985) whlch petitloner contends ls

evldence of a new departnental policy of enforcement whlchr prlor to the

issuance of new photo identlflcatlon cards (DTF-10), was not unifornLy enforced.

Petltioner further contends that Forn 5T-126, New York State and tocal Sales

Tax Certlflcate of Dlplonatlc and Consular Tax Exemptlon, nas not issued untl1

llay 1983, a date which is subsequent Lo most of the perlod at lesue hereln.

CONCLUSIONS OT LAW

A. That Department of Taxatlon and FLnance Forn 5T-126, New York State

and Local Sales Tax Certiflcate of DlpLonatle and Consular Tax Exemptlon' was

lnl t la l l -y lssued by the Departuent ln September 1965.

B. That VoLune 5, Nuuber I of Sales Tax Newsletter (March L977) whlch wae

sent to al l  registered vendorsr provided, 1n pert inent part ,  as fol lows:

IIDONIT JUST TAKE A NI'MBER
r of an ldentiflcatton number or exemptlon

number, lnstead of a properly compLeted exemptlon cert i f lcate'  does
not reLieve the vendor of his responsibl l t ty for col lect ing tax. To
be properly cornpleted, all the requlred lnformatlon on the exeoptlon
cert i f icate must be entered and the cert i f lcate must be signed.t t

C. That 20 NYCRR 529.6, f l led on November 24,1982 and whlch wag, therefore,

effect for three of the seven sales tax quarters at lssue herein, provlded'

pertlnent part, that when clalnlng exemptlon from sales tax, diplonatic

personnel aad,lot mlssion officers or thetr spouses uust furnlsh the vendor wlth

a properly completed certlfl-cate of diplonatlc and consular tax exemPtlon and

must also present hls or her numbered ldentlflcatlon card to the vendot fot a

slgnature comparlson. Subdivls lons (a)(5) and (b)(4) of 2O NYCRR 529.6 provlded

tha t :

in

1n
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'rA certlficate Ls properly conpleted when lt cont,alns the:

( t)  date the cert i f lcate ls executed;
(1t)  taent i f lcat lon card number;

(111) name and address of the lssuer;
( tv) of f ic lal  t l t le of the person to whom the ldent l f lcatLon

(") ::ll;:,'::n::::iH:; "".(v l)  s ignature of the Lssuer of the cert i f icate.r '

D. That lt ls the practlce of the Department of Taxatlon and Ftnance to

natl to every reglstered vendor coptes of each Sal-es Tax Newsletter. As

lndicated ln Findlng of Fact "4",  pet i t ioner,  ln furtherance of i ts posl t lon,

attached a copy of Volune 12, Number I (March 1985) of sald nensletter. It uay

be presumed, therefore, that since petltloner commenced dolng business ln lts

corporate form in 1962 and rilas a reglstered vendor for such purposes' lt also

recelved a copy of Voluoe 5, Number 1 (Mareh L977) of such newsletter, the

pertlnent portions of whlch are set forth in Conclusion of taw ttBft, stupra.

Desplte this presumptlon, the exlstence of Forn ST-126 and the pronulgatlon of

pert inent regulat ions (20 NYCRR 529.6) by the State Tax Commission, pet l t ioner

fal led to obtaln properly completed exemptlon cert l f icates from nlsslon off lcers

and/or dlplonats, sales to whom petltloner alleges are exempt from the lnposltlon

of sal-es tax. Petltloner obtained from these purchasers onLy the identlflcaclon

numbers and countrles represented and falled to obtaln a properly compLeted

certLfl.cate or, ln the al-ternatlve, all of the lnformation required on such

cert i fLcate. By l ts fal lure to obtain a properly conpleted cert l f icate or

obtal-n al l  of  the required informatlon, pet i t loner has fal led to meet l ts

burden of provlng that such sales nere made to dipl-onats al;.dlor mlsslon offlcers

and are, therefore, exempt from the lnposl- t lon of sales tax.
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E. That the pet l t ton of Jerryrs Klddle Dashery, Inc. ls denled and the

Notlce of Determinatlon and Demand for Paynent of Sales and Use Taxes Due

lssued February 8, 1985 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 6 1987 PRESIDENT


