
STATE OF NEW YORK

STATE TAX COMI.fiSSI0N

In the Matter of the
o f

Jerryfs Expressway

Pet i t ion

Servlce AFFIDAVIT OF MAILING

for Redetermlnatton of a DeflcLency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  che Per lod  3 /L l8L-813L182.

State of New York :
s s .  3

County of Albany 3

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornnlsslon, that he/she ls over 18 yeara
of age, and that on the 16th day of January, 1987, he/she served the wlthln
notice of Declsion by certlfied nalL upon Jerryrs Expressway Servlce the
petltioner ln the wlthLn proceedlng, by encloslng a true copy thereof ln a
securely seaLed postpald wrapper addressed as follons:

Jerryrs Expressway ServLce
Wlcks Rd. & Long Isl-and Expressway
Brentwood, Mf LI7L7

and by deposlting same encLosed l-n a postpaLd properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addreasee ls the petltloner
herein and that the address set forth on sald wrapper ls the last knonn addrese
of the pet i t loner.

Sworn to before me this
16th day of January, 1987.

pursuant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Jerryrs Expressway

Peti t ion

Servlce AFFIDAVIT OF UAILING

for Redeterminatlon of a Deficlency or RevisLon
of a Deternination or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL l8L-813L182.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLsslon, that he/she Ls over 18 yeare
of age, and that on the 16th day of January, L987, he served the withln notlce
of Declsion by certifled mal.l- upon Joseph Shelton, the representatlve of the
petl-tioner ln the within proceedlng, by encloslng a true copy thereof in a
securely sealed postpald lrrapper addressed as follows:

Joseph Shelton
SheLton & Shelton
467 Maln  St .
I s l l p ,  N Y  1 1 7 5 1

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on said wrapper ls the
last known address of the representative of the petitioner.

Sworn to before me thls
16th day of January, 1987.

to adninister oaths
Pursuant t,o Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } T I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

January 16, 1987

Jerryrs Expressway Service
I{lcks Rd. & Long Island Expressway
Brentwood, NY II7L7

Gentlemen:

Please take notice of the DecisLon of the State Tax Cornmlssion enclosed
herewlth.

You have now exhausted your rlght of review at the adminlstratlve level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse declsion by the State Tax Commission may be instl.tuted only under
Article 78 of the Ctvil Practlce Law and Rulesr €lnd must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 uonths from the
date of this not lce.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatton Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive

Petl t loner I  s Representat ive :
Joseph Shelton
Shelton & Shelton
467 Main  St .
I s l l p ,  N Y  1 1 7 5 1



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f
:

JERRYT S EXPRESSI,IAY SERVICE

for Revisl.on of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Perlod March 1, 1981
through August 31, L982. :

DECISION

PetltLoner, Jerry'e Expressway Servlce, Wlcks Road and Long Island Expresswayr

Brentwood, New York 11717, flled a petltion for revlsion of a determtnatlon or

for refund of sales and use taxes under ArticLes 28 and 29 of the Tax Law for

the perLod March 1, 1981 through August 31, 1982 (Fl le No. 60924).

A hearing was hel-d before Brlan L. Frlednan, Ilearlng Offlcer, at the

offlces of the State Tax Connnlssl.on, Two Worl-d Trade Center, New York, New

York, on June 20, 1986 at 9:15 A.M. Pet i t loner appeared by Shelton & Shelton,

Accountants. The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Kevin A.

Cah l l l r  Esq. ,  o f  counse l ) .

ISSUE

Whether a tinely petlclon for a hearlng was fLl-ed for the audLt perlod at

lssue.

FINDINGS OF FACT

1. On June 8, 1984, the Audlt  Dlvls lon Lssued to Jerryrs Expreaeway

Servlce (hereinafter rrpetLtlonerrr) a Notlce of Determlnation and Deoand for

Payment of Sales and Uee Taxes Due asserting tax due of $311858.00' plua

penalty of $21964.50 and interest of  $10,27L.98, for a total  amount due of

$50,094.48 for the period March 1, 1981 through August 31, L982.
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2. On October 9, 1984, the Tax Appeals Bureau recelved a petltlon prepared

and executed by petitl.onerts representatlve, Joseph Shelton, a Power of Actorney

and a copy of a cover letter from the sald Joseph Shelton. Each of the aforeeald

documents was dated June 20, 1984. Attached thereto was the original of a

cover letter to the Tax Appeals Bureau bearlog the date October 5, 1984, whlch

stated, ln pertlnent part, rrAs per the request of Mrs. Cobb, encl-osed you w111

ftnd copies of power of attornelr tax appeaLs notlce and Lettet fot Jerryts

Expressway Servlce." A11 of these documents were uailed ln ao envelope bearlng

a Unlted States postmark of October 5, 1984.

3. Petitlonerts representative was advlsed by a letter from the Tax

Appeals Bureau, dated October 17, L984, statLng as follows:

trThe petitlon (or protest lecter) flLed regardlng the above
matter has been revlewed. The Tax Law requlres that a petitlou muet
be flled wLthin nLnety days fron the date'of the Notice'of Deterni-
natton and Demand. In thls c8e€r the Notl"ce lras dated June 8, L984,
but the petltlon lras not nalled until October 5, 1984 or ln exceee of
nlnety days. It therefore appears that your petLtion wae aot tlmely
flled, aod thls natter has been referred to the Tax Conpll"ance Bureau
for coll-ectl"on.

If you have proof that you protested the above matter wlthln the
nLnety day perlod, you must mall substantlating documentatlon to the
undersl"gned. rr

4. PetLtlonerts representat,lve contends that he nalled the petLtlon for

petltloner along wlth petitlone for tlro other cll"ents, Dea Ron Servlce, Ioc.

and Bar-Jo Auto ServLce. No evldence nas presented at the heartng held hereln

as to the dates of malllng or recelpt by the Tax Appeals Bureau of the petttlons

of Dea Ron Servlce and Bar-Jo Auto Servl.ce. On Januarl 22' 1985, Mary M. Cobb

of the Central Sales Tax Sectl"on sent a letter to peclclonerts representative

whlch statedr Ln pertlneot part, as follows:

rrl have not had any contacc wlth your office sLnce Mre. McGarry and I
net with Wayne Shelton on 0ctober 3, 1984.
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Mr. SheLton was sendlng us addl"tlonal lnformation to substanttate
adjustnents ln the above a€raesaments lseued agalnst your c1lents.

Pleage reylew ypgr flleg-and qend us- the lnformation nee4gd to
resolve tne problems. It we do not hear trom you, we wlII request
the Tax Appeals Bureau to schedule hearing for Dea Ron Servlce, Inc.
and Bar Jo Auto Servlce. There ls no record of a hearing request
flLed for Jerryts Expressway wlthin the nLnety day llnltatlonr go
collectlon actlon would be resumed on hts assessment.rl

5.  0n May 6, 1985, pet l" t lonerrs representattve, Joseph Shel- ton, sent to

the Tax Appeals Bureau coples of the petltion, polrer of attorney and all

prevtous correspondencer along wlth a cover letter statlng, 1n pertlnent part,

as fol lows:

"ThLs is to advlse you of ny telephone conversatLon on May 3,
1985 with Mary M. Cobb, representatl"ve of New York State Sal-es Tax
CoumissLon. Ms. Cobb states that the tax appeals bureau has no
record of receivtng our correspondence concerntng Jerryts Expressway
Servlce.

Upon Ms. Cobbrs advtse (slc),  enclosed please f lnd copiee of
prevlous correspondence, lncludlng poner of attornelr and Sales Tax
Petl tLons. r l

The cover letter and the copies of the aforesald documents were recelved by the

Tax AppeaLs Bureau on May 9, 1985.

CONCLUSIONS OF tA!il

A. That pursuant to sect ion f138(a) (1) of  the Tax Law, a not lce of

detetminatlon of tax due "shaLl be glven to the person llable for the colLectlon

or Payment of the tax. Such determlnatlon shall ftnally and l.rrevocably flx

the tax unless the person agalnst whon it ls asseesed, wlthln nlnecy daye after

giving of notice of such deternlnatlon, shall apply to the tax conml.ssloo for a

hearlngtt .

B. That 20 NYCRR 601.3(c) provldes, ln pert lnent partr  as fol lows:

rrThe petitlon nust be f{led wlthln the tine Llnl.tatlons prescrtbed by
the appltcable statutory sectlonsr 4od there can be no extenalon of
that tlue llnltatlon. If the petltlon tg flLed by nall, lt must be
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addressed to the partlcular operatl"ng bureau ln Albany' New York. l{hen
nalled, the petltion w111 be deemed fll-ed on the date of the Unlted
States postnark stanped on the envelope.tt

C. That petltlonerrs lnltlal petltlon for a hearLag was malled on October 5t

1984. The State Tax Cornnlssion has no record of receipt of an earller petltlon

and petltloner has fal"led to prove that such a petitlon was, ln fact, nalled.

The petltlon, although bearlng the date of Juae 20, 1984, naa not, fl led unttL

October 5, 1984 and was, therefore, not flled wlthln the 90-day perlod prescrlbed

by sect lon 1138(a) (1) of  the Tax Law.

D. That the petitlon of Jerryrs Expressway Servlce is denled aod the

NotLce of DeternLnatLon and Demand for PaSment of SaLes and Use Taxee Due

tssued June 8, 1984 ls sustained.

DATED: Albany, New York

JAN I 61987
STATE TAX COMMISSION

PRESIDENT


