
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the
of

J .A .L .  O i l  Company,

Pet i t ion

Inc. AFFIDAVIT OF MAILING

for Revislon of a Determlnation or for Refund :
of Sales and Use Taxes under Articles 28 and
29 o f  the  Tax  Law fo r  the  Per iod  6 /L /78-5 /3L /8 I .2

State of New York :
s g .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax CommlssLon, that he/she is over 18 years
of age, and that on the 9th day of June, L987, he/she served the wlthln notlce
of decision by cert i f led maiL upon J.A.L. Oi l  Conpany, Inc. the pet i t loner ln
the wlthln proceedLng, by enclosing a true copy thereof in a securely seal-ed
postpald rrrapper addressed as foll-ows:

J.A.L. O11 Conpany, Inc.
17 Barstow Road
Great  Neck ,  NY 11021

and by depositlng same enclosed in a postpaid properly addressed wrapper In a
post office under the excLuslve care and custody of the United States Poetal
Service within the State of New York.

That deponent further says that
hereln and that the address set forth
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  June,  1987.

addressee ls the petl.tloner
wrapper ls the last knowrt address

the said
on said

to administer oat
pursuant to Tax Law sectlon L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon :
o f

Al-Lan R. Gold :
Off icer of J.A.L. Oi l  Conpany, Inc.

for Revision of a Determinatlon or for Refund :
of Sales and Use Taxes under Articles 28 and
29 o f  the  Tax  Law fo r  the  Per iod  6 lL l78-513L/81 .2

and by depositlng same enclosed
post offlce under the excLusive
Service wlthin the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper in a
care and custody of the Unlted States PostaL
York.

that the sald addressee is the Petlt,ioner
forth on said hrrapPer l-s the l-ast known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay; belng duLy sworn, deposes and says that
he/she is an employee of the State Tax Comlssion, that he/she ls over 18 yeara
of age, and that on the 9th day of June, 1987, he/she served the wlthin notlce
of decislon by cert i f ied mal1 upon Al l -an R. Gol-d, Off icer of J.A.L. Ot l
Company, Inc. the petitloner in the withln proceedl.nB, by encloslng a true coPy
thereof in a securely sealed postpaid wrapper addressed as foll-ows:

A1lan R. GoLd
Off icer of J.A.L. 011 Conpany, Inc.
10 Feninore Street
Lynbrook, NY 11563

Sworn to
9th day

before me this
o f  June,  L987.

pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the
of

J .A .L .  0 i1  Company,

Pet i t lon

Inc . AFFIDAVIT OF }IAILING

for Revlsion of a Det,ermlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and
29 o f  the  Tax  Law fo r  the  Per iod  6 |L /78-513L/8L .2

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Connnlsslon, that he/she ls over 18 yearg
of age, and that on the 9th day of June, 1987, he served the wlthl-n notlce of
decision by cert i f ied nal l  upon Fred B. Wanderr the representat lve of the
petitloner ln the within proceedlng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Fred B. I'lander
OrConne l l  &  Aronowi tz ,  P .C.
100 State Street
Albany, NY L2207

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal-
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner herein and that the address set forth on said wrapPer ls the
last known address of the representative of the petitloner.

Sworn to before ne this
9th day of June, 1987.

to adninister oaths
pursuant to Tax Law sectlor L74



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion :
o f

Al1an R. Gold :
Off lcer of J.A.L. 011 Company, Inc.

for Revislon of a Determlnation or for Refund :
of SaLes and Use Taxes under Artlcles 28 and
29 o f  the  Tax  Law fo r  the  Per lod  6 lL l78-5 /3L /8 I .2

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng du1-y sworn, deposes and says that
he/she is an enpJ-oyee of the State Tax Comission, that he/she ls over 18 yearg

of age, and that on the 9th day of June, 1987, he served the within notlce of
declslon by certifled nail upon Fred B. I{ander, the representatlve of the
petitioner ln the wlthin proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid rrrapper addressed as foLlows:

Fred B. I,Iander
OrConne l l  &  Aronowl tz ,  P .C.
1.00 State Street
Albany, NY L22O7

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the excl-usive care and custody of the United States Postal

Service within the State of New York.

That deponent further says that the said addreseee ls the representatlve
of the petitloner herein and that the address set forth on said wrapPer ls the
last known address of the rePresentative of the petitioner.

sworn to before me thls
9th day of June, 1987.

ter oaths
pursuant to Tax Law sectl.on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N Y ,  N E W  Y  O R K  T 2 2 2 7

June 9, 1987

J.A.L. 011 Companyr Inc.
17 Barstow Road
Greac Neck, NY 11021

Gentlemen:

Please take notlee of the declslon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlscratlve level.
Pursuant to sectlon(s) 1138 of the Tax Lawr a proceedlng ln court to revlelr an
adverse decLslon by the State Tax Coumlsslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and Dust be comenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 uonths fron the
date of thls not lce.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatl.on and Flnance
AudLt Evaluat,ion Bureau
Assessment Revlew Unit
Bullding #9, State Caapus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

Taxlng Bureau f s Representatlve

Petltloner t s Representatlve :
Fred B. Wander
0rConnel l  & Aronowltz,
100 State Street
Albany, NY 12207



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

June  9 ,1987

ALl-an R. Gold
Off lcer of J.A.L. 011 Coopan;rr  Inc.
10 Feninore Street
Lynbrook, NY 11563

Dear Mr. Gold:

Please take notlce of the decislon of the State Tax Connisslon encloaed
herewith.

You have now exhausted your rlght of revlew at the adninlstrative l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Coumlsslon may be lnstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be counenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls not lce.

Inqulries concernl.ng the conputatlon of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluation Bureau
Assessment Review Unlt
Bullding il9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very trul-y yours '

STATE TN( COMMISSION

cc: Taxlng Bureauts Representatlve

Petl t loner 's RepresentatLve :
Fred B. Wander
0fConnel l  & Aronowltzs P.C.
100 State Street
Albany, NY 12207



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petitlon

o f

J.A.L. OrL COMPAT{Y, INC.

for Revislon of a Det,ernlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, 1978
through May 31 ,  1981.

DECISION

In the Matter of the Petltlon

o f

ALLAN R. GOLD,
OFFICER OF J.A.L. OIL COMpAl. Iy,  INC.

for Revislon of a Determlnat,lon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, L978
through May 31 ,  1981.

Pet l t ioner,  J.A.L. 0i1 Conpany, Inc.,  17 Barstow Road, Great Neck'  New

York 1L02L, flled a petltlon for revlslon of a deternlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

June 1 ,  1978 th rough May 31 ,  1981 (F tLe  No.  40656) .

Pet l t loner,  Al lan R. GoI-d, Off lcer of J.A.L.011 Companyr Inc.r  10 Fenlmore

Street,, Lynbrook, New York 11563, flled a petltlon for revisioa of a deterolnatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod June 1, L97B through l tay 31, 1981 (Fl le No. 40657).

A consol-idated hearing was held before Danlel J. Ranalll, Hearlng Offlcer,

at the offtces of the State Tax Gonmlsslon, Bulldlng 9, Room 107, W.A. Ilarrlman

Caupus, Albany, New York on Januar! 23, 1986 at 1:15 P.M. and coatlnued before

the same hearlng offLcer at the same locat lon on March 11, 1986 at 1:15 P.M.
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and Septernber 16, 1986 at 1:15 P.M., with al l  br lefs to be subnlt ted by Februarl  3t

L987. Pet i t ioners appeared by OrConnel l  & Aronowltz,  P.C. (Fred B. Wander,

Esq.r of  counsel) .  The Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Gary

Palmer, Esq., of counsel at the hearlng heLd on January 23, 1986 and Thomas

Sacca, Esq.r of  counsel on the cont lnued dates of March 11, 1986 and Septeraber 16'

1 9 8 6 )  .

ISSUES

I .  Whether  cer taLn sa les  o f  gaso l lne  made by  J .A .L .0 i1  Co. ,  Inc .  to

customers who did not furntsh resale certlflcates were made for resate and thus

not subJect to tax.

II. Whether Allan R. Gold lras a person requl.red to collect tax on behalf

o f  J .A .L .  011 Conpany,  Inc .

FINDINGS OF FACT

1. Pet l t loner J.A.L. 011 Company, Inc. ( ' r the corporat lon") was a dlstr ibutor

of Texaco gasol-lne during the period at lssue.

2. The corporat,lon was audlted as part of an audlt program lnvolvlng the

petroleum lndustry. Although the corporatlonrs books and records were adequate

and available, a test period audLt was perforned based on a consent executed by

pet l t toner Al1an R. Gold, as secretary of the corporat lon.

3. The test per iod used by the audltor was the quarter December 1, 1980

through February 28, 1981.

4. The corporatton reported al l  sales for the test per lod as nontaxable.

The records for the test perLod shoned sales to 40 dlfferent eustomers. As the

nontaxable status of sales to elght of the customers could not be substantiated

by resaLe certlflcates, the audltor dlsallowed such sales' resulcing ln a
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nargln of error of.9.992. Thls oargln of error was appl led to total  sales for

the audlt  per lod, result lng ln addit lonal taxable sales of $2,045,608.00 and

$L62,303.82  ln  add l t lona l  sa les  tax  due.

5. On Septenber 20, L982, the Audlt  DlvLslon lssued the fol lowLng not ices

of determlnatlon and demands for paynent of sales and use taxes due:

(a )  J .A .L .  0 i1  Company,  Inc . ,  to ta l -  tax  due $162,303.82 ,
plus total  Lnterest due $58,333.40, for a total  amount
due of $220,637.22 for the perlod June 1, 1978 through
M a y  3 1 ,  1 9 8 1 .

(b )  A11an R.  Go ld ,  as  Of f l cer  o f  J .A .L .  011 Conpany,  Inc . ,
to ta l  tax  due $162,303.82r  pLus  to ta l  ln te res t  due
$58,333.40 ,  fo r  a  to ta l  amount  due o f  $220,537.22  fo r
the period June 1, 1978 through May 31, 1981.

6. The corporatlon was founded by Jacob A. Lelbowltz more than 50 years

ago as a dlstr lbutorshlp for Texaco gasol lne. Short ly after Mr. Lelbowltzrs

death, in or about L975, his wldow, Bessie Lelbowltz,  became presldent and soLe

shareholder of the corporation. Mrs. Lelbowitz, an elderly woman, nas presldent

and sole shareholder durlng the perlod at issue, but dld not manage the day to

day affalrs of the corporation. Ilowever, she did make decislons as to expendl-

tures of funds, the flnancing of corporate ventures and other matters.

7. Durlng the audit perlod, the buslness was managed by AlLan R. Gold'

Mrs. Lelbowitzrs nephew, who had been wlth the corporat lon since L946. Mr.

Gold was secretary of che corporatlon. He slgned tax returns and nost checks

on behalf of the corporatLon durlng the perlod at issue. Mrs. LelbowLtz slgned

some checks f rom t,Lme to time.

8. In addltlon to Mr. Gold and Mrs. Lelbowitz, the buslness enployed a

bookkeeper,  a secretary and two salesmen.
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9. The buslness of the corporatlon operated ln thls manner: tts eustouers'

operators of retai l  gasol ine stat lons, would cal l  the corporat ionts off l .ces and

order a quantlty of Texaco gasol-lne. The corporatlon would then calL ln the

order to Texaco and dellvery to the statlons lrould be made the followlng day

by Texaco. Texaco bllled the corporatlon for the gasollne purchased for each

locatlon. A copy of the b111 was gtven to the dealer by the Texaco truck

driver at the tlme of the dellvery. The dealer pald the b111 and the driver

coLlected checks and credit card sllps whlch were credlted to the corporatlonrs

account.

10. The elght cust,omers for which the corporaclon could not, produce resale

cert l f lcates were as fol lows:

(a) Morgwat Garage Ltd., LL2-45 SpringfteLd Boulevard,
Queens Vl l lage, New York LL429

(b) Restorat lon Servlce Stat lon, Inc.,  1450 At lant lc
Avenue, Brooklyn, New York 11216

(c) Daton Servlce Center,  Inc.,  4102 Avenue H, Brooklyn,
New York  11210

(d) Kingts Service Stat lon, 5714 OLd Sunrlse l l lghway,
Massapequa, New York 11758

(e) A. Levy Servlce Centerr Inc. (a/k/a Nevoc),  2015 Bath
Avenue, Brooklyn, New York 11214

(f) Raptd Garage, 78-20 Northern Boulevard, Jackson
Helghts, New York

(g) Rlga Servlce Stat lon (a/k/a z & Nt Servlce Center),  28
Sunrlse Center, 1401 Central Avenue, Far Rockaway, New
York  11691

(h) Woodstone Servtce Statlon, 6901 Woodhaven Boulevard,
Rego Park, New York 11375

Petltloner showed' through documentary and testinonlal evtdence, that the above

were retal l  gasol lne stat ions whlch, Ln fact,  also operated autonobl le repalr
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shops. The stattons purchased, on the average, nearly 101000 gal lons of

gasollne per oonth fron petltloner.

11. Sales uade to the aforementLoned etght gasoll.ne statlons were made by

the corporatlon at che then current whoLesale prlces.

CONCLUSIONS OF LAW

A. That durtng the perlod at lssue, Tax Law $ 1132(c) provLded that all

reeelpts for che type of property at lssue hereLn were presumed to be subJect

to tax unless the contrary nas establlshed and the burden of provlng that the

recelpt was not taxabl-e was on the person required to coLlect tax, or the

customer. l,lhere the vendor obtalned a properly conpleted resale or exemptlon

certiflcate, the burden of provlng that the recelpt was not taxabLe was solely

on the customer.l

B. That although such sales wlthout resale certlflcates were presumed to

be taxable, this presumptlon lras rebuttable and

sustalnlng hls burden of proof to show that the

could be overcone by a vendor

sales were uade for resale.

State Tax Connisslon, Septeuber 9 ,(See Matter of RuenlL Coqt lqct Inter lors,  Inc.,

1 9 8 3 .  )

C. That petltioner J.A.L. 011 Conpany, Inc. sustalned lts burden of proof

to show that the sales made to the elght customers which dld not supply reeale

certlficates ltere sales for resale and thus not taxable under Tax Law $ 1105(a).

Petltl.oner was strlctly a wholesaler of gasoLtne and the elght cuatomera at

lssue lrere gasroline stations wlth repair facllitles, whlch resold the gasollne

Tax Law $ 1132(c) was anended effect lve Septenber 1, 1985, to provlder ln
Part' that the resaLe or exemptlon certlficate uust be recelved by the
vendor 'tnot l-ater than nlnety days af ter dellvery of the propertyrr.
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at retall to the general publlc. Moreover, the Large volume of gasol-lne

purchased per nonth by the statlons lndlcates that the purchases were not for

ultlnate consumptlon by the statlong.

D. That ln vlew of Concluston of Law "Ctt ,  Issue I t I I rr  ls moot.

E. That the pet l t lons of J.A.L. OlL Coupany, Inc. and Al lan R. GoLd are

granted and the notlces of deterninatLon and demands for paynent of sales and

use taxes due issued Septenbet 20, L982 are cancelled.

DATED: Albany, New York STATE TN( C0MMISSION

JUN 0 91s87
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York -  Department of Taxat ion and Finance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

*

Room lOV . elds. ffi9, )*
State CamPus
Albany, New Yorli 12227;

Date  o f  Reques tReques tl**YAppe.rls Bureau 
='..

Room rc7 - Bldg. Ht9. .li
Slete Campus
Afbany, New Yorli 12227

Please f ind most recent address of taxpayer descr lbed below; return to Person named above.

Soc la1  Secur i ty  Number

R e s u l t s  o f  s e a r c h  b y  F i l e s

Da te  o f  Pe t i t i on

6

Addres

rz l*ufu 7/*;/
4"'rt%*4 %-/,.o,

a d d r e s s

?^1s
Sect ion

JUL 0 $ 198t

PERMANENT R.ECORD

FOR INSERTION IN TAXPAYERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } I I S S I O N

AL B AN Y, NEI^I Y ORK 12227

June 9, L987

J.A.L. 0L1 Conpany, Inc.
17 Bargtow Road
Great Neck, NY 11021

Gentlemen:

Please take notlce of the declslon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn court to revlelt atr
adverse declslon by the State Tax Conmlssion may be lnetltuted only under
Artlcle 78 of the Clvtl Practlce Law and RuLes, and must be co"rmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months from the
date of this not lce.

Inquirles concernlng the computatlon of tax due or refuod allowed ln accordance
wlth thls decislon nay be addreseed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Agsessment Revlew Unlt
Bulldlng if9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxlng Bureaufs Represencative

Petltloner t s Representatlve :
Fred B. Wander
0rConne l l  &  Aronowl tz ,  P .C.
100 State Street
Albanyr Mf 12207



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

J.A.L. or l  COMPANY, INC.

for RevlsLon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the PerLod June 1, 1978
through May 31, 1981.

DECISION

In the Matter of the Petltlon

o f

ALLAN R. GOLD,
oFFICER 0F J.A.L. OIL COMpAt{y, rNC.

for RevlsLon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod Juae 1, 1978
through May 31, 1981.

Pet l t ioner,  J.A.L. 011- Conpany, Inc. r  17 Barstow Road, Great Neck'  New

York 11021, fll-ed a petitlon for revlsLon of a deterninatlon or for refund of

sales and use taxes under ArtlcLes 28 and 29 of the Tax Law for the perlod

June 1, L978 through l ' Iay 31, 1981 (FlLe No. 40656).

Pet l t loner,  Al lan R. Gold, Off lcer of J.A.L.011 Conpany, Inc.,  l0 Fenlnore

Streeg, Lynbrook, New York 11563, f l led a pet l t lon for revision of a determlnat lon

or for refund of sales and use t,axes under Artlcles 28 and 29 of the Tax Law

for the perl .od June 1, 1978 through May 31, 1981 (Fl le No. 40657).

A consolldated hearlng was held before Danlel J. Ranallt, Ilearlng Offtcere

at the offices of the State Tax Connlsslon, Butldlng 9, Room 107, I,l.A. Ilarrlman

Campus, Albany, New York on January 23, 1986 at 1:15 P.M. and contlnued before

the same hearlng off lcer at the same locat lon on March 11, 1986 at 1:15 P.M.

? o

? o .
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and September 16, 1986 at 1:15 P.M., wlth a1-1 br lefs to be subnit ted by Februarl  3,

L987. Pet i t loners appeared by OtConnel- l  & Aronowitz,  P.C. (Fred B. I{ander,

Esq.,  of  counsel) .  The Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Gary

Palmer, Esq., of counsel at the hearLng held on January 23, 1986 and Thomas

Sacca, Esq.r of  counsel on the cont lnued dates of March 11, 1986 and SePteuber 16'

1 9 8 6 )  .

ISSUES

I. Whether certain saLes of gasol ine uade by J.A.L. Oi l  Co.,  Inc. to

customers who dld not furnlsh resal-e certiflcates were nade for resale and thus

not subject to tax.

II. Whether Allan R. Gold was a person required to collect tax oo behalf

o f  J .A .L .  O lL  Company,  Inc .

FINDINGS OF FACT

1. Pet l t loner J.A.L. OtL Company, Inc. ( ' r the corporat lon") was a distr lbutor

of Texaco gasoLLne durLng the period at Lssue.

2. The corporatlon was audlted as part of an audlt program lnvolvlng the

petroleum Lndustry. ALthough the corporationfe books and records were adequate

and avaLlable, a test perlod audlt was perforroed based on a consent executed by

pet l t ioner A1lan R. Goldr as secretary of the corporatLon.

3. The test per lod used by the audltor nas the quarter December 1, 1980

through February 28, 1981.

4. The corporat lon reported al l  sales for the test per lod as nontaxable.

The records for the test perlod showed sales to 40 dlfferent customers. As the

nontaxable status of sales to elght of the customers could not be substantiated

by resale certlficates, the auditor dlsallowed such sales, reeulclng ln a
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margln of error of 9.992. ThLs nargln of error was appLled to total  saLes for

the audlt  per lod, result ing in addLtLonaL taxable saLes of $2,045,608.00 and

$162,303.82 ln addlt lonal sales tax due.

5. On Septenber 20, 1982, the Audit DLvlslon lssued the followlng notlces

of determinatlon and demands for payrent of sales ancl use taxes due:

( a )  J . A . L .  o i L  C o m p a n y ,  I n c . ,  t o t a l  t a x  d u e  $ L 6 2 , 3 0 3 . 8 2 ,
pLus total  tnterest due $58,333.40, for a total  amount
due of $220'637.22 for the perlod June 1, 1978 through
M a y  3 1 ,  1 9 8 1 .

(b )  A l lan  R.  Go ld ,  as  Of f l cer  o f  J .A .L .  011 Conpany,  Inc . ,
to ta l  tax  due $L62,303.82r  p lus  to taL  tn te res t  due
$58,333.40 ,  fo r  a  to ta l  amount  due o f  $220,637.22  fo t
the perlod June 1, 1978 through May 3l '  1981.

6. The corporatLon was founded by Jacob A. Lelbowltz more than 50 years

ago as a dlstr lbutorshlp for Texaco gasol ine. Short ly after Mr. Lelbowltzts

death, ln or about L975, hls wldow, Bessle Leibowltz, became presldent aod sole

shareholder of the corporatlon. Mrs. LelbowLtz, an elderly womanr lf,€ts presldent

and sole shareholder durlng the period at Lssuer but dld not manage the day to

day affairs of the corporatlon. Ilowever, she dld nake declslons as to expendl-

tures of funds, the flnanclng of corporate ventures and other oatters.

7. Durlng the audlt perlod, the buslness nas managed by ALLan R. Go1d,

Mrs. Lelbowltzts nephew, who had been wlth the corporatlon slnce L946. Mr.

Gold was secretary of the corporatLon. He signed tax returns and most checks

on behalf of the corporatlon durlng the perlod at lssue. Mrs. LelbowLtz slgned

some checks frorn tlne to tlne.

8. In addlt lon to Mr. Gold and Mrs. LelbowLtzr the buslness enployed a

bookkeeper, a secretary and two salesmen.
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9. The buslness of the corporat lon operated ln this manners l ts customers'

operators of retalL gasol lne stat lons, would cal- l  the corporat lonrs off ices and

order a quanttty of Texaco gasollne. The corporatlon would then ca1L ln the

order to Texaco and dellvery to the statlons would be nade the followlng day

by Texaco. Texaco bllled the corporatton for the gasoLlne purchased for each

locatlon. A copy of the b111 was glven to the dealer by the Texaco truck

drlver at the tfune of the dellvery. The dealer pald the bil-L and the drLver

collected checks and credlt card sllps whlch were credited to the corporatlonrs

account.

10. The elght custooers for whlch the corporatlon could noc produce resale

cert l f lcates were as fol lons:

(a) Morgwat Garage Ltd.,  LL2-45 Sprtngf ield Boulevard,
Queens Vlllage, New York LL429

(b) Restorat lon Servlce Stat lon, Inc.r  1450 At lant lc
Avenue, Brooklyn, New York IL2L6

(c) Daton Servlce Center,  Inc.,  4102 Avenue I I ,  Brooklyn,
New York  11210

(d) Klng's Servlce Stat lon, 5714 Old Sunrlse Hlghway,
Massapequa, New York 11758

(e) A. Levy Servlce Center,  Inc. (alk/a Nevoc),  2015 Bath
Avenue, Brooklyn, New York 11214

(f) Rapld Garage, 78-20 Northern Boulevard, Jackson
Helghts, New York

(g) Rlga Servlce Stat loa (a/k/a Z & NI Servlce Center),  28
Sunrlse Center, 1401 Central Avenue, Far Rockaway, New
York  11691

(h) Woodstone Servlce Statlon, 6901 Woodhaven Boulevard,
Rego Park, New York 11375

PetLtloner showed, through docunentary and testLmonlal evldence, that the above

were retal l  gasol lne stat ions whlch, ln fact,  also operated autooobl le repalr



-5-

shops. The stations purchased, on the average, nearly 101000 gallons of

gasollne per month fron petltloner.

11. Sales made to the aforementloned elght gasoJ.lne statLoas were nade by

the corporatlon at the then current wholesale prlces.

CONCLUSIONS OF LAT,I

A. That durlng the perlod at lssue, Tax Law $ 1132(c) provlded that all

recelpts for the type of property at lssue hereln nere presumed to be eubJect

to tax unLess the contrary was establLshed and the burden of provlng that the

receLpt was not, taxable tras on the person regulred to collect tax, or the

custotrer. Where the vendor obtalned a properly conpleted resale or exempclon

certlflcate, the burden of provLng that the receipt lras not taxable was solely

on the customer. l

B. That although such sales wl.thout resale

be taxable, thls presumptlon nas rebuttable and

sustalnlng hls burden of proof to show that the

certlflcates lrere presnned co

could be overcone by a vendor

sales were made for resale.

State Tax Coumlsgton, September 9,(See Matter of Ruemll  Contract Inter lors,  Inc.,

1983 .  )

C. That pet l t , loner J.A.L. 011 Companyr Inc. sustalned l ts burden of proof

to show that the sales made to the eighu customers which dld not supply resale

certlficates were sales for resale and thus not taxabLe under Tax Law $ 1105(a).

Petltloner lras strlctly a wholesaler of gasollne and the elght customers at

tssue were gasollne stations wlth repalr facllltles, whlch resold the gasoline

Tax Law $ 1132(c) was amended effect lve September 1, 1985' to provlde, ln
part, that the resale or exemptlon certiflcate must be received by the
vendor "not l-ater than nlnety days after dellvery of the propertyrr.
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at retall co the general publlc. Moreover, the large volune of gasoLlne

purchased per nonth by the statlons lndlcates that the purchases were not for

ultlmat,e consumptLon by the statLons.

D. That ln vlew of ConcLuslon of Law ttC", Issue ttlltt ls moot.

E. That the pet l t lons of J.A.L. OlL Company, Inc. and AlLan R. Gold are

granted and the notlces of determlnatlon and denands for paynent of gales and

use taxes due Lssued Septenber 20, 1982 are cancelled.

DATED: Albany, New York STATE TAX COMMISSION

JUN 0 I 1987
PRESIDENT


