
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of t et i t l -on
of

Isabel Grocery Store

for Redetermination of a Deflciency or Revlsion
of a Determi.natlon or Refund of Sales & Use Tax
under Art tcLe(s) 28 & 29 of rhe Tax Law
for  the  Per iod  End lng  6 /L180 -  4 /22 /83 .

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an empJ-oyee of the State Tax Conrmission, that he/she ls over 18 yeare
of age, and that on the 3rd day of Februaryr 1987, he/she served the wlthln
not ice of Decislon by cert i f ied nai l  upon Isabel-  Grocery Store the pet i t loner
in the withLn proceeding, bY enclosing a true copy thereof ln a secureLy seaLed
postpaid hrrapper addressed as fol lows:

Isabel Grocery Store
c /o  Oscar  Sosa
5218 8 th  Ave.
Brooklyn, NY L1220

and by depositing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the pet i t loner
forth on sald rcrapper ls the last known address

Sworn to before me thls
3rd day of February, L987.

ister oat
pursuant to Tax Law sect lon 174
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COMMISSION

In the Matter of the Petitlon
o f

Isabel Grocery Store

for Redetermination of a Deflciency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  End ing  6 /L /8O -  4 /22 /83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 3rd day of February, L987, he served the wlthin notice
of Decision by cert j . f ied mai l  upon So1 Lipperr the representat lve of the
petitioner Ln the within proceedl-ng, by encl-osing a true copy thereof in a
securely sealed postpaid lrrapper addressed as follows:

So1 Lipper
L270 E. 72nd St.
Brooklyn, NY 1L234

and by depositing same enclosed in a postpaid properl-y addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner hereln and that the address set forth on sald wrapper le the
last known address of the representat lve of the pet i t ioner.

before me this
of February, 1987.

Tax Law section
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February 3, 1987

Isabel Grocery Store
c/o Oscar- Sosa
5218 8 th  Ave.
Brooklyn, NY II220

Gentlemen:

PLease take notlce of the Declslon of the State Tax Connlssion enclosed
herewith.

You have now exhausted your right of revLew at the adnlnlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng tn court to review an
adverse dectsion by the State Tax CornmlssLon nay be lnstl-tuted onl-y under
Artlcle 78 of the Civil Practice Law and Rules, and must be cornmenced Ln the
Supreme Court, of the State of New York, Albany County, wlthin 4 months from the
date of thls not lce.

Inqulrles concernlng the computation of tax due or refund aLlowed ln accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COI'{MISSION

cc: Taxing Bureaufs Representat lve

Peti t ioner t  s Representat lve :
So1 Llpper
L270 E.  72nd St .
Brooklyn, NY 11234



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on

of

ISABET GROCERY STORE

for Revl.slon of a Deternlnatlon or for Refund
of Salee and Use Taxes under Artlcles 28 and
of the Tax taw for the Perlod June 1, 1980
through ltptLL 22, 1983.

DECISION

PetitLoner, Ieabel Grocery Stor€r c/o Oecar Sos8, 5218 8th Avenuer Brooklyn,

New York LL220, ftled a petltton for revislon of a deternlnacLon or for refund

of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

June 1, 1980 through ApcLL 22, 1983 (FlIe No. 56754).

A hearing wae held before Dennls M. Galllher, Hearlng 0fflcer, et the

offlcee of the State Tax Conulgglon, Two trIorl-d Trede Center, New York, New

York, on Octobet 22, 1986 at 2245 P.M., wLth al l  brlefe to be subuLttcd by

Novenber 22, 1986. Petltloner appeared by Sol Llpper, P.A. The &rdtt DlvlEton

appeared by John P. Dugan, Esq. (Irwtn A. Levy, Esq., of counsel).

ISSUE

Wtrether the Audlt DLvlglonrs computatlon and assen€rment of tax egainet

petltLoner lras proper.

FINDINGS OF FACT

1. Oscar Sosar d/b/a Isabel Grocery Storer owned and operated a enalL

grocery store l-ocated at 5218 8th Avenue, Brookl-yn, New York. 0n or about

LptLL 22' 1983, Mr. Sosa sold IsabeL Grocery Store to Enld Grocery Store, Inc.

2. Oo August 22, 1983, the Audlt Dlvlston, through itg Brooklyn Distrlct

OffLce, issued a Notlce of Deternlnatl"on and Demand for Paynent of Sales and

29:
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Use Taxes Due to petltl.oner, Isabel Grocery Store. The notlce was addressed to

Isabel Grocery Store at 5218 8th Avenue, Brooklyoe New York and wae sent by

certifled nal1. Sald notlcg encoupassed the perlod Juoe 1, 1980 through

AprLL 22, 1983 end deternlned addlttonal sales ta:r due of $21739.35, plue

penalty of $512.87 and tnterest of  $506.81, for a total  a.mount due of $3,759.03.

3. The nottce nalled to petltloner waa lssued under I'Notlce Number

s830822740C" and tt al-eo contaLned the notatlon '|BSQ#L47,534n. The followlng

expl-anatlon lran shonn on the. notlce:

"As a result of a revlew of returna fll-ed and you not sendlng
lnforuatlon requested, 407 of your reported gross sales are held to
be taxable. The fol-lowlng taxes are deternlned to be due Ln accord-
ance wlth SectLon 1138 of the Sales Tax Law.

THE TAX ASSESSED TIEREIN HAS BEEN ESTIMATED AND/OR DETER}IINED TO
BE DUE IN ACCORDANCE WITH TIIE PROVISIONS OF SECTION 1138 OF TIIE TAX
LAW AI{D MAY BE CHALLENGED THROUGTI THE IIEARING PROCESS BY THE FILING
OF A PETITION WITHIN 90 DAYS.II

4. Petltioner challenged the aforementloned asseasmeot by a letter to the

Audlt Dlvlglon daced August 29, 1983. The Audlt DlvLsion, tn turnr respooded

by alleglng that eald letter dld not constltute a tlnely petltioo to cont€st

the notice of deternlnatlon and by alleglng that the aasesameot as deterulned

lras proper and valtd.

5. Followlng a hearlng, the Comleeton l"ssued lcs declsloa, oo June 12'

1986, that a tlneLy petltLon to conteat the assessment hereln had been f1led

and remanded the matter for further hearLng wlth respect to the merlte of the

agseggment.

6. Ae notedr the assessnent was lssued based upon petlttonerfs alleged

fallure to respond to and return an lnfornatlon questlonaaire (Bulk Sale

Questlonnalre No. L47534) lssued by the Audlt Dlvlslon 1o connectlon wlth the

bulk sale by petitloner of tts business. wlthout such tnformatlon as requested
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upon the questlonnal"re, the Audlt Dlvl"stonr based upon offlce experleoce'

deterulned that forty percent of petltlonerts reported gross salee wEre taxable

sales. Tax was calculated thereon and, after allowance of credlt for thoee

taxes pald by petltloner per returns, the Lnstant assessment of $2'739.35

resulted.

7. At heartng' PetLtloner produced a copy of a eo'upleted bulk sale

questtonnaire and nalntained that the bulk sale questlonnalre had beeo returoed

to the Audlt Dlvlslon ae requested. llowever, there lras no testluony or othsr

evldence as to the date, tLme and place of nalll"ng or other proof of delivery

of such questloonalre to the Audit Dlvlslon.

8. Petltloner also alleged that lts eal-es tax returtrer 88 flled durlng

the perlod, reflected a range of from tlrenty to thlrty percent of lts gross

sales reported ag taxable salee and that the Audtt DLvisLonre calcuLetlon of

forty percent aBounts to a penalty agalnst petltLoner for fallure to respond to

the bulk sale quest,Lonnalre.

CONCLUSIONS OF LAW

A. That secttoo 1135(a) of the Tax Lew providee, ln partr that every

persoo requlred to collect tax shaLL keep records of every eale and of all

anounts pald, charged or due thereon and of the tax payable thereon. In

addltlon, sectlon 1132(c) of the Tax Law provides, in pertl.nent part, that:

"lt shall be presumed that aLL recelpts for property or servlceg
of any type nentloned ln subdLvteloas (a), (b), (c) and (d) of
sectlon eleven hundred five...are subJect to tax untll the contrary
Ls establlehedr and the burden of provlng that any recelpt...ls not
taxable hereunder shall be upon the pereon requlred to collect
taxrt.

B. That petltloner has not provtded evtdence to eubstaottate tts asesrtioo

that the bulk sale questlonnaire was conpleted and returned to the Audlt

Dlvtston' or that the lnfornatLon requested thereon was othErwiee provlded.
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Faced wLth such lack of reaponse, the Audlt Divlslon accgpted petltl.onerte

reported gross sales per petltlonerts sale tax returns; howev€r, lt asserted'

based on offlce experLence, that forty percent of sald reported gross sales

were taxable sales. The Audit Dl.vLsion, ln effect, dLeallolred a portloa of

petltlonerrs claimed nontaxable sal-es.

C. That petitLoner, Ln turn, has falled to suetalo lte burden of proof

pursuant to Tax Law sectlon 1132(c) to show that the Audtt Divlsioors asseesmsct

based on forty percent, as descrlbed, lras erroneous and that the varying

percentages of nootaxabl-e eales per petltlonerfs returns were correct.

Accordiogly, the assessmeot as Lgsued must be suetaiaed (Matter of North Eaet

Seafood Tradlng Co.,  Inc.,  Scate Tax Comn., February 18, 1986).

D. That the petltlon of IsabeL Grocery Store.ls deoted and the Notice of

Deternlnatlon and Demand for Payment of Salee acd Uge Taxee Due dated August 22,

1983 ls sustatoed.

DATED: Albany, New York

FEB 0 3 1987

STATE TNT COMMISSION


