
STATE OF

STATE TAX

NEI^I YORK

COMMISSION

In the Matter of the Pet l t ion
o f

Irondequoit  Shopper,  Inc.

for Redetermlnation of a Deflclency or Revision
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 ot the Tax Law
for  the  Per iod  6 lL l8O-5131184.

That deponent further says that the
hereln and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

Scate of New York :
s s .  :

County of Albany :

Davtd Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enrployee of the State Tax Comneloslon, that he/she ls over 18 yeata
of age, and that on the 16th day of Januaryr 1987, he/she served the wlthln
not ice of DecLsion by cert l f led naLL upon Irondequolt  Shopper,  Inc. the
petitioner ln the withLn proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpald !ffapper addressed as follows:

Irondequol.t Shopper, Inc.
4400 CuLver Rd.
Rochester, NY L4662

and by depositlng same encl-osed in a postpald properly addressed lrrapper ln a
post offlce under the exclusive care and custody of the Unlted States PostaL
Servlce withln the State of New York.

sald addressee is the petLtioner
sald wrapper is the last known address

Sworn to before me thls
16th day of January, L987.

Authorlz
pursuant

to
to Tax Law sect ion 174



STATE OF NEI^I YORK

STATE TN( CO],IMISSION

In the Matter of the Pet i t ion
o f

Irondequolt  Shopper,  Inc.

for Redeterminatl-on of a Deftciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  PerLod 6 lL l8O-5131184.

AFFIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Connisslon, that he/she ls over 18 years
of age, and that on the 16th day of January, L987, he served the withln notlce
of Declslon by certlfl.ed maLl- upon Ralph A. Ilorton, the representatlve of the
petltloner in the wlthln proceedlng, bI enclosing a true copy thereof ln a
securely sealed postpald lrrapper addressed as folLows:

Ralph A. Horton
1171 T i tus  Ave.
Rochester ,  NY 14617

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exeluslve care and custody of the Unlted States Postal-
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald lrrapper ls the
last knordn address of the representatlve of the petl-tLoner.

Sworn to before ne this
16th day of January, L987.

thorLz to adnlnlster oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  ? A X  C O M U I S S I O N

ALB AN Y '  NEI^I Y ORK 12227

January 16, 1987

Irondequott  Shopper,  Inc.
4400 Culver Rd.
Rochester, NY L4662

Gentlemen:

Please take notice of the Decislon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnistrative l-evel.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlelr an
adverse declsion by the State Tax Commisslon may be lnstltuted only under
Art lc le 78 of the Civi l  Pract ice Law and Rules, and must be co'nenced in the
Supreme Court of the State of New York, Albany Countlr wlthin 4 months fron the
date of this not ice.

Ingutries concerning the computation of tax due or refund allowed ln accordance
wlth this decision nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaLuatlon Bureau
Assessment Revlew UnLt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

Taxlng Bureauf s Representatlve

Petl t toner I  s Representattve 3
Ralph A. Ilorton
1171 T i tus  Ave.
Rochester,  NY 14617



STATE OF NEW YORK

STATE TN( CO},IMISSION

In the Matter of the Petitlon

o f

TRoNDEQUOIT SHOPPER, rNC.

for RevlsLon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
of the Tax Law for the Perlod June l, 1980
through May 31, 1984.

DECISION

Petltloner, Irondequolt Shopper, Inc., 4400 Culver Road, Rochester, New

York 14662, flled a petitlon for revision of a determlnatlon or for refund of

sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perlod

June 1, 1980 through May 31, 1984 (Fl le No. 57297).

A hearing was heLd before Tlnothy J. Alston, Hearing Officer, at the

offlces of the State Tax Commlssl.on, 259 Monroe Avenue, Rochest€tr New Yorkr on

June 4, 1986 at 10:45 A.M., wlth al l  br lefs to be submltted by July 21, 1986.

Petitloner appeared by Ral-ph A. Horton, Esq. The Audtt Dlvislon appeared by

John P. Dugan, Esq. (Janes Del la Porta, Esq.,  of  counseL).

ISSUE

Whether a certain publlcatlon produced by petltloner should properl-y havc

been classified as a shopping paper wlthln the meaning and Lntent of sectlon

ff15(1) of the Tax Lawr thereby exenptlng certaln purchases nade by petttloner

fron the inpositlon of sales tax.

FINDINGS OF FACT

1. On Septenber 10, 1984, folLowlng an audlt, the Audlt Dlvlelon lseued

to petltloner, Irondequolt Shopper, Inc. r two notlces of deternlnatlon and

demands for paynent of sales and use taxes due assertlng additlonal tax due for

, o .
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the perlod June 1, 1980 through May 31, 1984 tn the total  amount of $22,502.65,

plus tnterest.

2. At all tlmes relevant hereln, petltioner published rrThe lrondequolt/

Penfield Shopperrf, a weekly periodfcal, conrnonLy reterred to as a rrshoPPlng

papertt or ttpennysavertt, dlstrlbuted free of charge on a conmunlty-wl.de basis.

The publlcatlon conslsted prlnarll-y of paid advertlsements. Petitioner derlved

its revenue from the sale of such advertisementa. Also part of the publlcation

nere cormunLty servLce notices whlch petltloner publLshed free-of-charge' as

wel-l as artlcles of general interest.

3. The additlonal tax aaserted due hereln conslsted of three comPonents'

Firstr the Audit Divlsion found $155.25 trt additlonaL tax due on petitionerre

purchases of certaLn capltal  assets. Second, the Audlt  Dlvis l .on found $201962.36

ln addltlonal tax due on petltlonerts purchases of prlntlng servlces durlng the

audlt period. Finallyr the Audit Dl.vlslon found $1,385.04 ln additlonal tax

due on petitlonerrs purchases of ltems other than printlng services. Petltloner

contended that lt qualified as a shopping paper as that term is deflned ln

sectlon 1115(1) of the Tax Law and that all such purchases were therefore

properly exempt from tax.

4. On audlt, the Audlt Divlslon first attempted to determlne whether

pet i t ionerts publLcat ion l ras a shopplng paper as def ined ln sect lon 1115(1) of

the Tax Law, The AudLt Divislon examLned 24 issues of the paper publlshed

throughout the audl-t period. Petltloner consented to the use of this sampJ-e

and agreed that the issues selected were representative of aLL lssues of the

paper publlshed throughout the audit perlod. Upon analysis of the 24 leeues'

the Audlt DLvlsion determLned that petLtionerrs publicatlon could not be

consldered a shopplng paper durlng the years 1980, 1981, 1982 and 1983 becauee



each of the lssues publlshed during those years dld not have 90 percent or less

of lts prLnted area consistlng of advertisements. The Audlt Dlvlslon therefore

determlned that petltl.onerrs publLcatLon dld not qualify as a shopplng paper

under the Tax Law. The Audlt Dlvislon also determlned that the publlcatlon dld

quallfy as a shopplng paper with respect to lssues publlshed subeequent to

January 1, 1984.

5. To determlne the portlon of the prlnted area of each lssue devoted to

advertlsLng, the Audlt Divl.slon flrst determlned the area avallable for prlntlng

on each page of the paper. This area amounted to 161.4 square lnchee. The

borders along each page nere not lncluded ln this calculatlon. The area

avallable for prlnting on each page was then nultlplled by the total number of

pages ln each issue to determlne the total area avallable for prlntlng for each

lssue. The Audlt Divislon next deternlned the area on each page conslatlng of

nonadvert,lslng space. These amounts were totalled and the ratlo between

nonadvertlsing space and total avallabLe space per issue was used to determlne

whether the prlnted area of the publ-lcation conslsted of 90 percent or less of

advert,isements .

6. In its determLnatLons as to whlch portlons of the publlcatlon ltere

advertlsements and whlch nere nonadvertisements, the Audlt Dlvislon consLdered

pubJ-lc service announcements, artlcles of general lnterest and the publlcatlonrs

masthead as nonadvertlsements. Areas between these nonadvertleements and

advertisements were deternined to be half advertlsement and haLf nonadvertteement.

The Audlt Dlvislon det,ermLned all pald advertlsements, lncludlng classtfied

ads, to be advertisements. Sectlone of the publlcatlon whlch promoted the

publlcatlonts oliln services were also consldered advertlaementsr excePt that any

portion of such sections whlch lncluded an area for use by a reader to wrlte
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down his or her own ad aod subnlt lt to the pubJ-lcatlon to be publlshed were

consl"dered nonadvertlseuents. Each isgue of the publlcatlon also contatned an

announcement of the Irondequolt school menu set forth ln an advertlsemeot of a

particular buslnegs. The Audlt Dlvlsion consldered the school menu area of the

ad to be an advertlsement. FlnalLy, the publlcatlon devoted certal"n pages of

each issue co advertisements for slmllar businesses. These sectlons, entltled'

for example, ttHave Dlnner outtt, ttThe Brlde...Beautlful to Beholdtt, and rrBueloees

ServLce Dlrectoryrr, had banners approxlnately two lnches wlde across the top of

the page cooslstlag of the tltle of the sectlon. Some of the speclalty sectlons

had black borders betweea the spectfLc ads. The Audlt Dlvisl"oa coneldered the

entLre prl"nted area of theee sections as advertl"sementg.

7. Although lt found thac each lssue of the publlcation mec all- requlre-

ments for 'rshopping paperrr statug coromencing wlth lssues publ-lshed ln August

1983, the Audlt Dlvl.slon denied the publlcatloo "shopping papet" sgatus for all

of 1983 because ftfty of the publlcations did not meec the shoppLng paper

requl"rements for that year.

8. Having made a deterninatlon as to whlch lssues of petltlonerre publlca-

tLons dld not faLL wlthin the ehopplng paper excl-uslon' the Audlt Dlvleion

examlned ln detall petltlonerts lnvolces for purchases of prlntlng services for

the three years of the audit perLod durl"ng whlch the Audlt DLvLsLon had deternlned

that the publlcatlon dld not quallfy as a shopplng paper. The Audlt DlvLelon

computed addltLonal tax due baeed upon the amounts llsted on petitlonertg

Lnvoices. Petltloner had not pald tax on l"ts purchases of any printtng servlces

throughout the audlt perlod.

9. To determlne addltlonal tax due on petl.tlonerts recurring purchases

for ltems other thao printtng serviceg, the Audlt DLvlslon conducted a test of
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such purchases for the perLod June 1, 1981 through May 31, Lg82. Petltloaer

coneented to the use of the test, perlod. The Audit DlvieLon found that Petltloner

had $4,808.70 ln such purchases durLng the test period. The Audlt Dlvisloo

then deternlned the ratlo of such purchases to petltlonerrs reported taxable

sales for the same period to determlne the margln of error between teported

taxable sales and recurrlng purchases ln thie area. Thts ratlo was then

applled to petltlonerts reported taxable sales throughout the audlt perlod to

arr lve at the addltLonal tax asserted due ln thls area of $1,385.04.

10. The addltlonal tax due on petitioner's purchases of capLtal assets was

detenolned through a detalled audlt of petlclonerts records wlth respect to

such purchaees.

11. Petitioner contended that the nethodology used to determine its

compJ-lance wlth the 90 percent advertLsement requlrement was lmproper. Petltlooer

asserted that the Audlt Dlvlslon had lnproperly focused upon deternl.nlag that

portLon of space avallable whlch conslsted of nonadvertlgements, rather than

deternlnl"ng the amount of space whlch conslsted of speclfLc advertlsements.

Petl.tloner contended that the banners referred to ln FLndlng of Fact "6" dld

oot constttute advertlsements. Petitioner dld not charge any greater fee to

l"ts advertLsers for placeuent on such speclal-ty pages. Petltl"ooer also contended

that the Audlt DlvlsLon had lnproperly determl.ned that the space between

advertisements and nonadvertlsements was half advertisement. PeEtt,loner

asserted that thls area constltuted nonadvertlslng in l"te entlrety.

CONCTUSIONS OF LAW

A. That Tax Law $11f5(1) provldes for an exemptlon from the lmpoeltlon

sales tax Lmposed pursuant to section 1105(c)(2) upoo the recelpts fron the

sale of prlnting servlces perforned 1o publlshlng a shopplng paper. For

o f
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purposes of Tax Law $1115(1),  subparagraph (B) of saLd sect ion sets forth elght

requlrements to be met by a publicatlon ln order to be defLned as a ehopplng

paper withln the meaning of sectLon 1115(1), thereby galnlng beneflt of the

exemption. Of the elght requLrements set forth ln subparagraph (B), the

followlng regulrement ls at issue heretn:

"The advertlsements in each publicatlon Ia shoppLng
paperl shall- not exceed ninety percent of the prlnted
a r e a  o f  e a c h  l s s u e . "  ( T a x  L a w  $ 1 1 1 5 [ 1 ] t C l . )

B. That the Audlt Divl.slonts determinatlons as to whlch areas of the

publlcation constLtuted advertislng and whlch areas of the publlcatlon constltuted

nonadvertislng were reasonable and wlthln the meanlng and intent of section

fl15(1) of the Tax Law. Petltioner has falLed to show wherein such determlnetloos

were unreasonabl-e and outsl.de the scope of section 1115(t). Speclflcally, the

Audit Dlvlslonrs deternlnatLon that the banners denotlng a sectlon of reLated

advertlsements (Flndlng of Fact tt6t') constltuted advertlsementa rtas reasonabLe.

Such banners clearly calLed attentlon to the speciflc advertlsemente wlthln the

sectlon. Also, the black area between ads in the specLalty sectlons llkewlee

called attentlon to the speclflc ads ln that section. Thusr notltl.thstandlng

the fact that petltioner dLd not charge lts advertisers any addltlonal fee to

have thelr ads pl-aced ln the speclal. sectionsr the enhancements to the epecLflc

ads provtded ln the speclal sections, such as the banner and area between ade,

hrere part of the speclflc advertlsements themselves. In addltlon, the Audit

DLvlslonrs determinatlon that one-haLf of the space between advertlelng and

nonadvertislng areas constLtuted advertisLng waa reasonable. FlnallYr with

respect to the school menu advertlsement, lnasmuch as it wae pald for by lts

sponsor, the Audit Dlvislon properly determlned that thls area lras an

advertlsement.
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D. That pet l t lonerts coogent lon that Tax Law S1115(1)(C)r properl} l

lnterpreted, regulres a calculatlon of the raclo of the area of specifl.c

advertisements to the total area avaiLable for printlog ls reJected. Thls

interpretatton would exclude banaers calllng attentton to reLated advertlse-

ments, large unused spaces between advertLsementgr and the entlre area between

advertlslng space and nonadvertlsing space. Such an l"nterpretation would al1ow

a publ-ication to quallfy for the shoppLng paper exemptLon merely by loereaslng

the anount of unused space Ln the pubLlcatioo. As a result, a pubLlcatlon

contalnl"ng a nlnlnal amount of news or cormunlty lnterest artlcles could

quall"fy for the exemptlon.

E. That regarding the portlon of the assessmeot for petltlonerta recurrlng

purchases other than of printlng servlcee and for purchases of capltal aeeetgr

petltioner falled to present any evldence tendlag to show wherelo thls portioo

of the assessmeot nas improper. It is noted that our determlnatlon as to the

publlcatlonts quallflcatlon as a shopptng paper l"s Lrrelevant to thLs portlon

of the assessment, for euch purchases, even lf nade by a shopplng paper' do not

fal1 withln the exemptlon set forth in sectlon 1115(1) of the Tax Law.

F, That the petltlon of Irondequolt Shopper, Inc. ls ln all respacts

denled and the notLces of determinatlon and demands for paynent of sales and

use taxes due dated Septenber 10, 1984 are ln all respects sustaloed.

DATED: Albanyr New York STATE TN( COMMISSION

JAN I 61987


