
STATE OF NEW YCRK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Pasquale lannazzL
Off lcer of Lldo Mobl le Internat lonal,

for RedetermLnation of a Deflclency or
of a DeterminatLon or Refund of Sales &
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 l I 1 7 9 - 2 1 2 8 1 8 L .

AFFIDAVIT OF }TAILING
L r d .

Revlsion
Use Tax

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Coumlsslon, that he/she Ls over 18 years
of age, and that on the 24th day of February, L987, he/she served the withln
notlce of declslon by certlfled mal1 upon Pasquale lannuzzL, Offlcer of Lldo
Mobi le Internat ional,  Ltd. the pet i t ioner in the wlthln proceedlng, by
enclosing a true copy thereof ln a securely seal-ed postpaid ltrapper addressed
as fol lows:

Pasqual-e Iannuzzl
Off lcer of Lido .{oblLe Internat, lonal,  Ltd.
1181 Pelham Parkway North
Bronx, NY L0469

and by depositlng s:rme enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet l t loner.

said addressee ls the pet l t ioner
said wrapper 1s the last knolm address

to before
of Feb

ter oaths
pursuant to Tax Law sectLon 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Pasquale IanrrluzzL
Cff icer of Lldo } Iobi . le Internat lonal,  Ltd.

for Redeternlnation of a Deftciency or Revl.sion
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r L o d  6 l I / 7 9 - 2 l 2 8 l e L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlgsion, that he/she is over 18 years
of age, and that on the 24th day of Februaryr 1987, he served the wlthln notlce
of declslon by cert l f led matl  upon Ernest W. Kaufman, Jr. ,  the representat lve
of the petltl-oner 1n the within proeeedtng, by enclosing a true copy thereof in
a securely sealed postpald wrapper addressed as fol lows:

Ernest W. Kaufman, Jr.
115 Broadway
New York, NY 10006

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the exclusl.ve care and custody of the UnLted States PostaL
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald Itrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me this
24th day of February, 1987.

pursuant to Law sectiorl- L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 24' L987

Pasquale I.aarlruzzL
Off icer of Lldo MobiLe Internat lonal,  Ltd.
1181 Pelhan Parkway North
Bronx, Mf L0469

Dear Mr. Iannuzzi:

Please take notice of the declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revl.elt an
adverse decislon by the State Tax Comnlsslon may be LnstLtuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr rtlthln 4 months from the
date of thls not ice.

Inquirles concerning the computation of tax due or refund allowed ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxat,ion and Finance
Audit Evaluation Bureau
Assessment Revtew Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

Taxlng Bureaurs Representatlve

Peti t loner I  s Representat lve 3
Ernest W. Kaufnan, Jr.
115 Broadway
New York, NY 10006



STATE OF NEI.T YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of
:

PASQUATE IAI{NUZZI, DECISION
OFFICER OF LIDO MOBILE INTERNATIONAL, LTD. :

for Revlslon of a DeteruloatLotr or for Refund :
of Saleg and Use Taxes under Artlcles 28 ard 29
of the Tax Law for the Perlod June I, L979 :
through February 28, 1981.

:

Petitloner, Pasquale lannuzzl, offLcer of Ltdo Moblle Internatlooall Ltd.,

1181 Pelhan Parkway Northl Bronx, New York 10469, flled a petitlon for revision

of a determlnatlon or for refund of sales and use taxes uader Arttcles 28 and

29 of the Tax Law for the perlod June 1, 1979 through February 28, 1981 (Flle

No .  38896 ) .

A hearlng was hel-d before Dennts M. GalLlher, Hearlng Offlcer, at the

offices of the State Tax Comisslon, Two Worl-d Trade Genter, New York, New

York, on August 8, 1986 at 9:15 A.M., wl.th al l  brlefs to be f l led by Decenber 3'

1986. PetLtloner appeared by Ernest W. Kaufman, Jr., Esq. Ttre Audit Dlvlgion

appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq., of couosel).

ISSUES

I. I{hether petltloner te llable, pursuaat to Tax Law sectloos 1131(f) aod

1133(a), for unpaid taxes agsessed agalnst Lldo Moblle Internatioual, ttd.

II. lJtrether, lf so, the dollar amouot of sueh taxes as asstesaed te corroct.

FINDINGS OF FAET

1. On May 28, L982, followlng a fiet-d audlt, the AudLt Dtvieton Lssued to

petittoner, Pasquale IannuzzI, as an offlcer of Lldo MoblLe Ioternattonal,

Ltd., (rrlidort) a Notice of Deterninatlon and Denand for Payoeat of Salee and
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Use Taxes Due for the pertod June 1, 1979 through Februaty 28, 1981 1o the

amount of. $22,323.78, plus penalty and l.nterest. The dollar amount of thle

assessEent l"s ldenttcal to the dollar amount deternloed on audlt to be owed by

Ltdo Mobtle Ioternatlonal, Ltd.

2. The conponents of thls assreesment ney be brokEn down as follows:

a) $17,341.86; sales tax asgEssed on sales clalned but not eubsten-

tlated to be exeupt as capltal tnprovemeots, and sales tax collected

ln excees of sales tax actually remitted.l

b) $2,985.36; use tax assessed on the cost of natertale purchased and

tnstalled by pecltloner where the lngtallatloo was substantlated

as exenpt vla proper capLtal Loprovenent certiftcates.

c)  $1,460.32;  use tax assessed on f txed assets purchased.

d) $536.24; use tax assessed oo recurrlng purchases.

3. 0n March 5, 1985, followlng a Tax Appeals Bureau pre-hearing confer€ocsr

the Audlt Dlvlston lssued to petttloner a NotLce of Assessnent RevlEw, pursuaot

to whieh the aforementloned essessmeot agalnet petltloner was reduced to

$16'925.86, plus penalty and lnterest. Thts reductlon refLects el lntnatloa of

the use tax ltems [Findlng of Fact "2-b, c and d" (above)] as lnltlally asseseed

agaLnst petl"tloner. In addltl.on, the sales tax amount shown 1o Flndlng of Fact

tt2-at) ($17'34f.86)r as origlnalty assessed agatost petlt loner, has been reducEd

by $416.00 based upon substanttatloo, vla a properly conpleted eapl.tal tmproveueot

Sales tax on dlsallowed
tax collected ln excess

capltal  lmprovemeots total led $14,855.16;
o f  sa tes  tax  ren l t ted  to taL led  $2 ,485.70 .

saleg
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certlflcate, of one sale by petttloner a6r an exeopt

Accordtngly, the $16,925.86 of sales tax remalnlng

followlng two components:

Use tax on matertals purchased by petltloner
capttal  inprovenent ($177.35) wae calculated
Lldo Mobl le Internattonal,  Ltd.,  but l ras not
aod ls not at l"esue heretn.

capltal trprovement.2

at lssue consists of the

ln connectlon wlth such
as part of the amount owed by
asseeged agaLnet petLtlooer

a) $14,440.16; sales tax conputed and assessed on certalo saLee

claLned as exempt sal-es (capital lmprovementa or salee for regale)

but dlsallowed on audlt as uosubstantLated.

b) $2,485.70; sales tax shown as col lected per records, but not

renl"tted per sales tax returna.

4. The above dolLar flguree lrere computed, as noted' upon aa audlt of

Ltdo Moblle Internatlonal, Ltd. ("Ltdo'r), a corporatloo forned 1o or about 1979

by pettttoner' Pasquale TannuzzL, together wlth Messrs. Joeeph Greco aad Frank

Abbatce. Lido nas engaged in the business of wholesale saleg end retall sales

and lnstallatton of kitchen cablnets lmported fron ltaly.

5. Al-though the record is unclear as to the speclflc number of eharee

held by each of Ltdofs above-named shareholder/offlcers, lt ls clear that

petltloner nas the najorlty shareholder at the tLne of Lldors lncorporatloo.

Approxluately chree or four months after such LncorporaEloo, Mr. Abbatte left

Lldo' wlth hls ehares of stock betng transferred to one Marlo Lisantl. Agalo'

although the record does not epeclfy the exact number of shares held at such

tlmer it appears that petltLoner held more shares than etther Mr. Greco or

Mr. Lisantir but that the conbtned tocal of ghares held by Megsrs. Greco and

Llsantl exceeded the nunber of sharee heLd by petltloner.
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6. In addltloo to belng an offlcer and shareholder of Lldo, petltloner

also lrorked for Lldo as a salesman/proooter, wtth htg work centered on tntroduclng

LLdots inported cablnets to the market and securiog sales contracts. By

cont,rast, Messrs. Greco and Ll.saotL were to perform the cabinet lnstallattooe

oo retaiL sales and tnstallatlon contracts as secured by Lldo. Two elgoatures

were requlred on checks lssued by Lldo, and petltLoner, Mr. Greco and Mr. tLeantl

were all authorlzed signatorLes on Lldofs bank accouot. A11 three lndlvlduale

were tnvolved ln slgning checks and directing the payoent of blil.s on behelf of

L ldo .

7. In April- of 1981, the Audlt DivLsLon coumenced lts audlt of Lldo. The

audttor based hls audlt upon a dtrect exanLnatton of all- sales involces Preseotsd

to hln, as well as upon his exanl.nattoo of Lldorg sales and purchaee Jouroals'

purchase involcesr general J-edger, and resale aod capltal inproveuent certLflcatsE.

Lldors records were described as tncomplete and Ln poor condltlon.

8. As relevant to the $16,925.86 ln sales tax at issue herein (not lag

that use tax as deternlned on audtt and lnitlally assessed against Petlttoner

has apparently been wlthdrawn frou assessment agatnst petltlooer via the Notlce

of Assessment Revlew), the audltorfe calcul-atLons nay be gummed up as followe:

a)  $185 ,702 .00
x  . 08
$-i4;5',s6:T6',

416 .00

clalned but dlsallowed exempt saleg
tax rate
sales tax laltlally assessed
credtc allowed based on substantl"ation of

one claimed exempt sale
sales tax on elalned but unsubstantlated

exempt sales
sales tax charged and collected per tovoLcee
sal-es tax renLtted per returns
coLlected but unrenltted salee tax

$ L4,440.L6

b )  $  4 ,7  L0 .94

9. In or about July of 1981, after conmeocement of the audltr petLtloner

asaerts that Lidofs other shareholders effectlvely ftoze petltloner out of aay

abtltty to have an active role Ln Lidors floancLaL operatLon by refuslng to
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Joln petltLoner Ln slgnlng checks or by slgntng checks but thereafter stoppLng

pa)ment on such checks and' tn addltlon, by refusLng to a11ow petlttoner to

have access to Lldors books and records. These dlsagreemente betlreeo pettttoner

and Lldors other prlnclpals contlnued through Novembet 23,1.981' at whlch tlne

petltloner resLgned as an offlcer and director of Ltdo and demanded' ln llght

of outstaadtng l1abllltles lncludlng sales texes, that Lldo be dleeol-ved aod

the proceeds be used to satlsfy such Llabllltles.

10. On or about December 23, 1981, petltLon€r entered loto ao agreemsst

whereby he soLd hls 80 sharee of stock ln Lldo to Messrs. Greco and Ltsantl ln

exchange' lnter al iar for $4,000.00 (payable at the rate of $150.00 pEr week),

the corpor4ttonrs L977 Bul.ck statlon wagon (valued at $1,000.00) and the rlght

to collect on all salary due hln up to the datE of the agreemeot. In addltlon,

pecltLoner was to be lndennlfled by Lldo and Messrs. Greco and LLsani fron any

debts of the corporatlon Lncludlng, but not llnLted to, gales taxes.

11. Petltloner tnnigrated to the United Statee fron ltaly ln 1967 and

worked tnscaLl-lng marble untll forntng Lido ln L979. Petltloner recelved a

hlgh school educatlon ln Italyr but has taken no courses in buslness or accountlng.

He has a somewhat llulted underetandlng of the Engllsh language. Petl.tlonar

could not spectftcally recalL, but Lndtcated that he probably sLgned sales tax

returos oo behaLf of Lldo.

12. Petltloner asserts that the disagreenents among Lldors prloclpals were

long-standing and that he had wanted to leave the business almoat lnnedlately

after tts formatlon. In addltlon to contestlng the aesertlon of hls responet-

biLtty for the unpatd taxes at lssue, petltloner nalntal"ns the amouat asgeseed

should be reduced based on substanttatton of exempt sales aad on the allegatlon

that Lido never recelved payoent for certain jobs.
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13. Lldo's practtce lras to recelve 40 percent of a glven contract amount

as a dolrn payment upon contract executLoo, 40 percent upon delivery of the

cabtnets and 20 percent upon couplettoo of the contract. Petlttoner astcterted'

by testLmony, that contract auounts owed by four purcha"ers3 ltere not, or uay

not, have been recelved by Lldo. No other evtdence regardlng the alleged

nonpaytrent contracts, other than an allegatlon that Jacobsoo Constructioa wae

bankrupt, lras provtdedr Bor ts there any speclflcatlon of aoy amounts which nay

or shoul-d have been receLved (e.g. the 40 percent down paynent upoo a cootractrg

execution) .

L4. At the hearlng, petltl.oner subnttted three regale certlflcateg and

chlrteea capltal lmprovement certlftcates. Ten of the capltal tmprovement

certlflcates were accepted prevlously by the auditor, thus reductng the aoouot

of sales tax in the lnltlal assessment as lssued. At hearlngr the Audlt

Divlston conceded that one resale certtflcate, pertaintng to REW Concracttng,

Inc. ln the a,mount of $31600.00r rf,ce proper and conceded that tax tn the anouot

of $282.00 should be ellnlnated from the assessment. Flnally' of the rematoing

flve certlflcates subnitted by petttloner, three are complete aod accepcable

and two are reJeeted as fol lows:

The four purchasere and the amounts lrere:

1.  Jacobson ConstructLon;  $4,121.00

2.  Vt to  Vacara;  $2 '000.00
3.  Frank Abbat te;  $180.00
4. Bruce Blerman; $250.00

(based on flve dlffereat
contracts)



-7-

El. Certlftcares Acceptable

Type of Certtftcate Exhtblt No.

Resale I
Resale 10
Capital Inprovenent 16

b. Gert t f tcates Unacceptable

Type of Cert t f lcace Exhlbl t  No.

Capttal Inproveueot 4
Capital Improveuent 8

Purchaser

Crafted Cablaets, Inc.
Saglcal la,  I t lc.
Margolls

Total

Contract
Aoount

$  332 .00
268 .00

12  r  889 .00
$13 ,489 .00

Purchaser

Cesa J. Blanchl
Traber

Contract
Amount

$  9 ,141 .00
7  ,L77  .00

rotal Fi6}TiI]dd'

CONCLUSIONS OF LAW

A. That sectton 1133(a) of the Tax Law placee personal l tabt l t ty for rhe

taxes lnposed, collected or requlred to be collected under Arttcle 28 upon

"every persoa requtred to collect any tax't tuposed by sald artlcle. Section

l13l' subdlvlslon (l) furnishes the followlng deflnitlon for the term "persons

requtred to collect tax"3

"fPersons requtred to cot leet taxt or tpereon requlred to col lect aay
tax tnposed by thLs arttcler shaLl lnclude: every veodor of tanglbla
personal propetty or servtces; every rectptent of anugement ehargee;
and every operator of a hotel. Sald terns shall also lnclude any
offlcer or employee of a corporatton or of a dlssolvEd corporatlon
who as such offtcer or euployee ts under a duty to act for such
corPoratton ln conplylng wtth any requtrement of thts arClcle and any
uember of a partnershtp.rl

B. That resolutton of the lgsue of pereonal l-iablllty for sales tax due

turns npon a factual determtnacton to each ease (Vogel v. New_York State Dept.

of Taxatlon and Finance, 98 Mtsc2d 222; Chevlowe v. Koerner, 95 Mtsc2d 388).

Relevant factors tn naklng such deterninatlon lnclude, lnter alta, day-to-day

responslbllltles l.n the corporation, involvament l.n and knowledge of the

corporatlonrs ftnanclel affal.rs and tts oanagemeot, the ldentlty of who prepared

and signed tax returas aad the authorlty to stgn checks (vogel, gg,!g, p 225.

See a lso  20  NYCRR 526.LL Ib l ) .
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C. That petitloner lras a person under a duty to collect, truthfully

account for and pay over the sales taxes at issue herEin on behalf of Lldo

lrlthln the meaolag and lntent of Tax Law $ S 1131(1) and 1133(a). Notwith-

standlng the dlsagreements among Lldors prlnclpals, petlttoner had authortty to

slgn checks and dld so, and he was durlng the perlod tn queetlon an offlcer aod

shareholder of Ltdo and lras at leaet coequally iavotved in and responslble for

the everyday buslness operatlons and management of Ltdo. Ftnallyr petltl.oner

does not appear to havE been ttfrozen out" of Ltdors affatrsr oor dld he reslgn

from and ead hie assoclatton wtth Lldo untLl well after the perlod at l.sgue, b1r

whlch tlne the Lnstant audtt had been nearly conpleted

D. Thatr tn accordanee wtth Finding of Fact 'f14'r, petltloner has subgten-

ttated the claln of exenptton on sales ln the aggregace anouot of $13148g.00,

and the Audtt Dlvlston has conceded to exenpttoa of one addlttonal sale ln tha

aoount of $3,600.00. Thus" the assessment is to be reduced by the aoount of

sales tax whtch would be caLculated ae due oa guch saleg.

E. That the petltlon of Pasquale IannuzzL, offLcEr of Lldo Mobtle Interna-

tional, Ltd., ie granted to the Extetrt Lndlcated ln Concluslon of taw'rD'r; the

Notlce of Deternlnatlon and Demand for Payment of Sales and Use Taxee Due dated

Wy 28, 1982, as reduced by the Nottce of Assessment REview dated llarch 5'

1985' ls to be further reduced tn accordance herewtth; and such nottcer as

reduced, together wlth appltcable penalty and lnterest, ts sustelned.

DATED: Albany, New York STATE TN( COMMISSION

FEB 2 4 1987
PRESIDENT


