
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
of

Louls ll l iano,
Offl-cer of ICAII Food Corp.

for Redetermlnation of a Deflciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 3 |  L I  80-7 |  3L |  83.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comrnisslon, that he/she ls over 18 years
of age, and that on the 27th day of August, 1987, he/she served the withln
notice of Decision by certlfied mail upon Louls Ill lano, Offlcer of ICAIi Food
Corp. the petitloner ln the wlthin proceeding, bI encloslng a true copy thereof
in a securely sealed postpald wrapper addressed as follows:

Louis Ill iano
Officer of ICAI"I Food Corp.
242I  E .  21s t  S t ree t
Brooklyn, NY L1229

and by depositLng same enclosed l-n a postpald properly addressed wrapper In a
post office under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the saLd addressee is the petitloner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
27th day of August,  1987.

Authorlz
pursuant to Tax Law sectlon 174



S T A T E  O F  N E ! i l  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E ; i l  Y O R K  1 2 2 2 7

August 27, L987

Louis ll l lano
Off icer of ICAI{ Food Corp.
242I E. Zlst  Street,
Brooklyn, NY LL229

Dear Mr. I l l iano:

Please take notlce of the Decislon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrative Level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to review an
adverse decision by the State Tax Conrmission may be lnstituted only under
Artlcle 78 of the Clvl1 Practlce Law and Rul-es, and must be comenced lp the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not lce.

Inqutries concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone /t (518) 453-4301

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f :

LOUIS ILLIANO, :
OFFICER OF ICAM FOOD CORP.

:
for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 an.d, 29 :
of the Tax Law for the Perlod March 1, 1980
through July 31, 1983. :

DECISION

Petltloner, Louls llLlano, Offlcer of ICAM Food Corp., 242I East 21st

Street, Brooklyn, New York 1L229, flled a petltlon for revlslon of a deternlnatl.on

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod !Larch 1, 1980 through July 31, 1983 (Fl le No. 55590).

A hearlng was held before Frank Landers, Ilearlng Offl.cer, at the offlcee

of the State Tax Conmlsslon, Two WorLd Trade Center, New York' New York, on

ffay 1, 1987 at 9:00 A.M. Pet l t loner appeared pro se. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Angelo Scopel lLto, Esq.,  of  counsel) .

ISSUE

I{trether the Audlt DLvislon, ln the absence of books and records, properly

deterulned the addlttonal sales tax llabiltty of ICAI4 Food Gorp. for the perlod

March 1, 1980 through July.31, 1983, based on the resul- ts of an observat lon

t e s t .

FINDINGS OF FACT

1. Durlng the perlod at issue, ICAI! Food Corp. ("ICAI'|") operated a

luncheooette on the corner of Oxford Street and Orleutal Boulevard in the

Manhattan Beach sectlon of Brooklyn (opposlte Klngsborough Coununlty College).

The buslness was open 7:00 A.M. to 9:00 P.M., Monday through Thursday, 7:00
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A. |1 .  to  4 :00  P.M.  on  Fr ldays ,  8 :30  A.M.  to  3 :30  P. | I .  on  Saturdays  and wae

closed on Sundays. ICAMts cuatouers lrere for the most part students at the

college. ICAM sold newspapers, beer, ice cream, clgarettes, candy and hamburgers.

Breakfast was also soLd ln the nornlngs. The buslness was closed in Septenber

1983 when ICAM was evlcted by a new landlord. At aL1 tlues relevant, petitloner,

Louls ll l lano, was the presldent of ICM.

2. 0n June 6, L984, the Audlt Divlsion, as the result of a fleLd audlt,

lssued to ICAII Food Corp. a Notlce of Determinatl-on and Demand for Paynent of

Sales and Use Taxes Due assesslng sales tax of $54,273.58, plus penalty of

$L2,406.56 and lnterest of  $16,93I.92, for a total  amount due of $83,612.06 for

the perlod March 1, 1980 through July 31, 1983. The notlce contained the

followlng explanatloa :

"Slnce you have not subnltted your records for audlt as
requlred by Sectlorn LL42 of the Tax Law, the followlng
taxes are deternlned to be due 1n accordance with the Tax
Law, and ls based upon avallabLe records and lnfornatlon.tr

0n the same date, the Audlt Divlslon issued to petltioner, Louls ll l lano, a

sLnllar notlce with the folLowLng explanation:

"You are personally llable as offlcer of ICAI'I Food Corp.
under Sect lons f131(1) and 1133 of the Tax Law for the
followlng taxes deternlned to be due in accordance wlth
Sect ion 1138(a) of the Tax Law.r l

3. The above notlces were tlmely lssued pursuant to consents executed by

Louls llllano on behalf of ICAI4 whlch extended the statute of llnltatlons for

lssulng ao assessment for sales and use taxes for the perlod I'larch 1, 1980

through February 28, 1981 to June 20'  1984.

4. Petltloner dlscarded the guest checks and cash regLster tapes and dld

not maint,aln a general ledger. The audltor made four appolntnents to revlew

whatever books and records ICAIVI dld ualntaln. ALl the appolntnenta were
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canceLLed by ICAMTs accountant. Consequently, he ileclcled to use external

lndlces, namely, an observatton test, to deternlne ICMrs sales tax llabillty.

5.  0n May 17, 1983, two audltors from the Brooklyn Dlstr lct  Off lce

observed ICAIl fs business from 8:00 A.M. to 4:00 P.M. Fron the lnfornat lon

obtalned durlng the observation, the auditors extrapoLated taxable sales per

week of $41318.42 based on the business hours lndlcated ln Flndlng of Fact "1",

above. Thls amount was proJected to compute taxable sales per quarter of

$56,139.00 and for the audlt  per lod of $767,233.00. ICAM was glven credlt  for

taxable sales reported of $101,073.00, whlch resulted ln addlt lonal taxabLe

sales of $666,160.00 and addlt lonaL sales tax due of $54,273.58.

6. About the tlne of the observatlon test, Ortental Boulevard was under

luprovement, specifically, by lnstallatlon of new pavementr e€were and sldewalks.

Petltloner contended that oo the date of the observation test, the corporatlonrs

sales, whlch usually averaged between $150.00 and $200.00 per day, were lncreaeed

by $SOO.00 for the followlng reasons, pedestrlan trafflc was routed so that lt

passed the front of the store; an estlmated 65 constructLon workers utillzed

the st,ore; and the 4 or 5 truck vendors who conpeted wlth ICAI'I for the studentel

buslness were not on the street that day.

7. Petltloner further malntaLned that buslness decreased durlng the

suruner semester when the collegefs enrollment dropped frou 51000 to approxftnately

1,400; and an even sharper decllne occurred durlng July and August when the

eoJ-lege was closed. Petltloner also clalned that he closed the buslness

anywhere between tlro to four weeks durlng the sunmer.

8. Other than hls testlmony, petitloner offered no evl.dence to support

hls contentlons.
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CONCLUSIONS OF LAW

A. That ln vlew of petltlonerfs lnablllty and/or fallure to produce

complete and adequate books and records for audLt' the Audlt Dlvlslon was

Justifled ln euploylng external lndlcesr ln thls lnstance an observatlon teat'

r,o determlne ICAI'I!g sales tax 11ab111ty. (Tax Law S$ 1135 and 1138).

B. That under the clrcumstances heretn, the audlt nethod selected was

reasonable. Wtren a taxpayertg recordkeeplng is faulty, exactnegs is not

requlred of the examlnerrs audtt (Matter of Meyer v. State Tax Coumisgloa, 61

LDZi 223, 228). Petltloner falled to sustaln the burden of showlng that the

nethod of audlt or the amount of tax assessed was erroneous. In thts Partlcular

case, absent documentary evldence, ne can only flnd petltlonerte testimony

losufflclent to Justlfy any adJustnent to the assessment.

C. That the petltion of Louls ll l lano ls denled and the Notlce of Deternln-

atlon and Deoand for Paynent of Sales and Use Taxes Due lssued June 6' 1984 ls

sustalned.

DATED: Albany, New York STATE TN( CO}NNSSION

Aug ? 1 $81
PRESIDENT


