
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Hot Coffee Vending Service, Inc.

for Redetermination of a Deflcl-ency or Revlslon
of a Determinatlon or Refund of Sales & Use Ta:(
under Art lc le(s) 28 & 29 of the Tax Law
for  rhe  Per iod  6 /L /8L-5 /3L /84 .

AFFIDAVIT OF IIAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 26th day of May, L987, he/she served the wlthln notice
of Declsion by cert i f ied mal l  upon Hot Coffee Vending Servlce, Inc. the
petltloner ln the wl-thln proceeding, by encLosing a true copy thereof ln a
securely sealed postpald rf,rapper addressed as follows:

Hot Coffee Vending Service, Inc.
242I l{rcDonald Ave.
Brooklyn, NY LI223

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care'and custody of the United States Postal
Service wlthln the State of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before me this
26th day of May, L987.

says that the sald addressee ls the Petltioner
set forth on saLd wrapper ls the last known address

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Hot Coffee Vendlng Servlce, Inc.

for Redetermlnatton of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per iod  6 lL l8 I -5 /3L184.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlssion, that he/she is over 18 years
of age, and that on the 26th day of May, L987, he served the wtthln notlce of
Decision by certifled nail upon Ira G. Greenberg, the representatlve of the
petltloner ln the wLthln proceeding, by enclosl-ng a true copy thereof ln a
securely seal-ed postpald rdrapper addressed as follows:

Ira G. Greenberg
SununLt, Rovins & Feldesman
445 Park Ave.
New York, NY L0022

and by depositing same encl-osed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the representative
of the petltioner hereln and that the address set forth on said wraPper is the
l-ast known address of the representative of the petittoner.

Sworn to before me this
26 th  day  o f  Ma l r  1987.

ter oat
pursuant to Tax Law section 174
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r4ay 26, L987

Ilot Coffee Vendlng Servl-ce, Inc.
242L l[cDonald Ave,
Brooklyn, NY LL223

Gentleuen:

PLease take notl.ce of the DecLsion of the State Tax Conml.sslon enclosed
herewith.

You have now exhausted your right of review at the admtnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Coumlsslon uay be lnstltuted onLy under
ArtlcLe 78 of the CLvl1 PractLce Law and Rulesr and must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not lce.

Inquiries concerning the computatlon of tax due or refund aLlowed in accordance
wlth thls decislon uay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureauts Representative

Petltloner t s Representatlve :
Ira G. Greenberg
Sunnlt, Rovlns & Feldesnan
445 Park Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon

of

IIOT COFFEE VENDING SERVICE, INC.

for RevlsLon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law fot the Perlod June l, 1981
through May 31, 1984.

DECISION

Petitloner, IIot Coffee Vendlng Servlce, Inc., 242L McDonald Avenue,

Brooklyn, New York LL223, flLed a petitlon for revlslon of a determlnatlon or

for refund of sales and use taxee under Artlcles 28 and 29 of, the Tax Law for

the perLod June l, 1981 through May 31, f984 (Flle Nos . 56359 and 6L728).

A hearlng was held before Jean Corigllano, Ilearing Offlcer, at the offlces

of the State Tax Co 'ntsslon, Two lJorld Trade Center, New York' New York, on

December 9, 1985 at 9:30 A.M. nl th al- l  br lefs to be submltted by Januarjr  30,

L987. Petltloner appeared by Sunnit, Rovlns and Feldesman (Ira G. Greenberg,

Esq. and Lawrence P. Eagel,  Esg.r of  counsel) .  The Audlt  Dlvls lon appeared by

John P. Dugan, Esq. (Michael-  B. Infant lno, Esq.,  of  counseL).

ISSUE

Whether petltloner has substantlated that twenty percent

sales were exempt froo sales tax durlng the audtt perlod.

FINDINGS OF FACT

of l ts gross

1.  On Septembet  17 ,  1984,

Coffee Vendlng Servlce, Inc.,  a

of Sales and Use Taxes Due for

1981 assert lng a total  tax due

the Audlt Dlvislon lssued to petltloner' IIot

Notlce of Deternlnatlon and Demand for Payueot

the perlod June 1, 1981 through Novenber 30,

of $: t ,374.05 pLus lnterest.  By the lseuance of
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a Notlce of Assessment Revlew, the tax asserted for thls perlod was reduced to

$10,330.34  p lus  ln te res t .

2.  On March 20, 1985, as the result  of  a f le ld audlt ,  the Audlt  DLvlslon

tssued a seeond Notice of Deternlnatlon and Demand for Pa5rnent of Sales and Use

Taxes Due to petltioner for the perlod December l, 1981 through May 31, 1984

assert lng a totaL tax due of $47,324.89 plus lnterest.

3. Petltloner operates cafeterlas ln a number of New York State and Clty

colleges and unlversttles. These student cafeterlas have very llnlted seatlng.

They are designed and operated ln a manner that allows students to elther eat

the food purchased Ln the cafeteria or take lt out of the cafeterla. The

cafeterias serve sandwlches, hot and cold beverages, fruics, cartons of yogurt'

salads, baked goods, soups and snacks. Students select food elther from a

cafeterl.a-style llneup or from refrigerator and freezet caces. Petltloner

prepares food to go and also provldes paper bags and plastic flln to enable

students to wrap and carry out food lf they so desire.

4. Petltloner consLdered 20 percent of lts gross sales to be exempt from

sales tax because they allegedly conslsted of supermarket type Ltems eold for

consumptLon off the prenlses. Consequently, for each sales tax quarter lt

subtracted 20 percent from tts gross sales and reported the remalnder as

taxabLe sales.

5. After two earller audltsr the Audlt Dlvtslon had agreed to estlEate

petltLonerts nontaxabLe sales using a flgure of 20 percent. That flgure was

arrlved at foLlowlng a Tax Appeals conference. Subsequently' petltloner

conttnued to use the flgure of 20 percent to estimate its nontaxable sales.

6. Pet l t lonerrs cashlers used reglsters whlch produced a tape; however

the tapes dld not segregate taxable and nontaxabl-e sales. The tapes ltere not
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used by petltloner to prepare lts sales tax returna. They were not revlewed by

the Audlt Dlvlslon because they were not, deeued to be adequate records of

taxable sa1es. Petltloner di.d not utll lze guest checks or other memoranda of

lndlvldual sales.

7. Foll-owlng a field audlt, the Audlt Dlvtsion conceded that 121 percent

of petltlonerrs gross sales were of supermarket type items purchased for

consunptlon off the prenlses, and lt deternlned that the rematnlng 7l percent

of clalned nontaxable sales nere, ln fact, taxable. Thls resulted ln addltional

audlted taxable salee of $521,469.00 with a tax due on that amount of $42,947.67.

8. On audit, lt was also deternlned that petltloner failed to pay eales

tax on recurrlng purchases of napklns, strans and other paper producGs as !te1l

as on purchases of certaln flxturee and equipuent. In addltlon' a revlew of

petitionerrs books dlsclosed that a mathenatLcal error led to underreportlng of

taxable sales for the sales t ,ax quarter ended August 31, 1981. Pet l t lonerrs

total tax llablllty stemnlng fron these portlons of che audlt €urounta to

$L4,707.56, and thls l labl l l ty nas conceded by the pet l t toner.

9. Petltloner perforned an analysls of lts own purchases for the months

of May 1983, October 1983, February 1984 and May 1984. This analysis showed

that approxlnately 30 percent of petltionerrs food and drlnk purehaees were of

ttens typically sold ln supermarkets such as frults, cartons of yogutt' tce

cream, potato chlps and baked goods. Thls analysis was gimlLar ln Eethod to an

earl-ier one perforned by the Audlt Dlvislon at the request of a Tax Appeale

Bureau conferee and for the purpose of resolvlng a dlsputed audlt.

10. In Novenber 1986, petltloner conducted a survey of tts studenB custoners

from whlch lt concluded that 37 percent of all lts customers pufchaeed food for
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consunption off the prenlses and that about three-quarters of all- supermarket

type ltens were purchased for consunptlon off the premlses.

CONCLUSIONS OF LAW

A. That Tax Law $ 1105(d)(1) inposes a tax upon the tecelpts of every

sale of food or drlnk in aLl l-nstances where the sale ls for eonsumptlon on the

premlses  where  so ld  (Tax  Law $  1105[d ] t l l t l ] ) .  I t  a lso  tmposes  a  tax  ln  those

Lnstances where the sale ls for consumption off the prenlses of the vendor'

"except where food (other than sandwiches) or drlnk or both are (A) sold ln an

unheated state and, (n) are of a type co'nmonly sold for consumptlon off the

premlses and ln the same form and condltion, quantitles and packaglng, ln

establishuents whlch are food stores other than those prlnclpally engaged Ln

se l l lng  foods  prepared and ready  to  be  ea ten ' r  (Tax  Law $  1105td l t1 l t31) .

B. That there ls a statutory presumptLon that all sales recelpts for

property or servlces mentloned in Tax Law S 1105 are subject to tax untl1 the

contrary ls establlshed, and the burden of overcomlng the presumptlon ls placed

upon the person requlred to colLect the tax (Tax Law S 1132[c]) .  Nelther cash

reglster tapes nor any other records of sales mal.ntalned by petltloner were

adequate to verlfy lts c1a1n that 20 percent of lts sales were nontaxable on

the grounds that they fell wlthln the statutory exceptlon found ln section

1105(d)(1).  Furthermore, the surveys conducted by pet l t loner ylelded nothlng

more than the roughest estlmate of nontaxable sales. The fact that petltloner

enployed a nethod of estlnatlng nontaxable sales siullar to one prevlously

euployed by the Audlt Dlvlslon for the purposes of resolvlng a prLor audlt does

not blnd the State Tax Conmlssion to accept its results. Since petttloners

presented no verlflable records of exeopt saLes, the Audit Dlvlslon wae justlfled
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in deterninlng sates tax to be due on all but 121 percent of petltlonerts

cafeteria saLes (cf. Matter of Sunny Vendl.ng Coupany v. State Tax

Commlsslon, 101 LD2d 666, confirmlng State Tax ConmLsslon, March 14, 1983).

C. That the pet l t lon of Hot Coffee Vendlng Servlce, Inc. ls denled, and

the notlces of determLnatlon and demands for paynent of sal-es and use taxes due

tssued on Septenber 17, L984 and March 20, 1985, respect lvely,  as revlsed are

sustained.

DATED: Albany, New York

MAY 2 61987

STATE TN( COMMISSION

PRESIDENT
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llay 26, L987

I{ot Coffee Vendlng Servlce, Inc.
242L t{eDonald Ave.
Brooklyn, NY IL223

Gentlenen:

PLease take notlce of the Decislon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adulnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlert an
adverse declslon by the State Tax Conmlsslon nay be lnstltuted only under
Artlcle 78 of the Clvl1 PractLce Law and Rules r aDd must be comenced ln the
Supreme Court of the State of New York, Al-bany County, withln 4 uonths from the
date of thls notLce.

Inqulrles concerning the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be acldresle{ to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone lf (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petl t loner rs Representattve:
Ira G. Greenberg
Sumnlt, Rovlns & Feldesman
445 Park Ave.
New York, NY 10022
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Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

Room lO7 . Bldg. H9 i'. ; \ .
State CarnPus
Albany, New Yorll 12227:

Date of Request

/rA

Reeuest$fhppouls Bureau "',.,

Room 1O7 - Blds. Hf.9. 
'i

State Campus \

Albany, New Yorli 12227

Please f lnd  most  recent  address  o f  taxpayer  descr lbed be low;  re tu rn  to  Person named above.

oc ia l  Secur i ty  Number

Resu lEs  o f  sea rch  by  F i l es

DaEe o f  PetL t lon

P; r/za/rz

/4 l/ %.2-
CI*"./fr-, %7//24 7

a d d r e s s :

SectJ-on Date  o f  Search

JUL O 3 1gO?r l

v n4)
/l

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOI.DER
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STATE OF NEW YORK

STATE TAx COMMISSION

In the Matt,er of the Petltlon

o f

HOT COFFEE VENDING SERVICE, INC.

for Revislon of a DetermLnatlon or for Refund
of Sales and Use Taxes under Artl.cles 28 and
29 of the Tax Law for the Period June 1, 1981
through May 31, 1984.

DECISION

Petltioner, Hot Coffee Vending ServLce, Inc., 2421 NlcDonald Avenue,

Brooklyn, New York LI223, fLled a petitlon for revlslon of a determinatlon or

for refund of sales and u.se taxes under ArtLeles 28 and 29 of the Tax Law for

the period June 1, 1981 through May 31, 1984 (f l le Nos. 56359 and 6L728).

A hearing was held before Jean Corlgllano, Ilearlng Officer' at the offlces

of the State Tax Connlsslon, Two I'Iorld Trade Center, New York, New York, on

December 9, 1986 at 9:30 A.M. ni th al l  br lefs to be subnit ted by Januarl  30r '

1987. Petltloner appeared by Sunmlt, Rovtns and Feldegman (Ira G. Greenberg,

Esq. and Lawrence P. Eagel,  Esq. r  of 'counsel) .  The Audft  DlvlsLon appeared by

John P. Dugan, Esq. (Mlchael B. Infenttno, Esq.,  of  counsel) .

ISSUE

whether petitloner has substantlated that twenty percent of lte gross

sales lrere exempt fron saLes tax durlng the audlt perl.od.

FINDINGS OF FACT

1. On Septenbet 17, L984,

Coffee Vending Servlce, Inc.,  a

of Sales and Use Taxes Due for

1981 assert lng a total  tax due

the Audlt Dlvlslon lssued to petlcloner, Ilot

Notlce of Det,ernlnatlon and Demand for PaStoent

the perlod June 1, 1981 through November 30'

of $31,374.05 pLus Lnterest.  By the lssuanle of
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a Notice of Assessnent Revlew, the tax asserted for thls perLod was reduced to

$ 1 0 , 3 3 0 . 3 4  p l u s  l n t e r e s t .

2.  0n March 20, 1985, as the result  of  a f le ld audlt ,  the Audlt  Dlvls lon

lssued a second Notlce of Determlnatlon and Denand for Paynent of Sales and Use

Taxes Due to petltLoner for the perlod Decenber 1, 1981 through May 31' L984

assert lng a total  tax due of $47,324.89 plus lnterest, .

3. PetLtloner operates cafeterlas in a nnmber of New York State and City

colleges and universitles. These student cafeterlas have very llnl.ted seatlng.

They are deslgned and operated in a manner that allows students to eLther eat

the food purchased ln the cafeterla or take lt out of the cafeteria. The

cafeterlas serve sandwiches, hot aod cold beverages, frults, cartons of yogurt,

salads, baked goods, sroups and snacks. Students select food either from a

cafeterla-style lineup or from refrlgerator and freezer caaea. Petltloner

prepares food to go and also provides paper bags and plastic flln to enable

students to wrap and carry out food lf they so desire.

4. Petltloner consLdered 20 percent of lts gross sales to be exempt from

saLes tax because they allegedly conslsted of supermarket type ltens eold for

consumptlon off the premtses. Consequently, for each sales tax quarter lt

subtracted 20 pereent from lts gross sales and reported the rematnder as

taxabLe sa1es.

5. After two earller audlts, the Audlt Dlvlslon had agreed to estlnate

petltLonerfs nontaxable sales uslng a fLgure of 20 percent. That flgure was

arrlved at followlng a Tax Appeals conference. Subsequently, petltioner

contlnued to use the flgure of 20 percent to estloate its aontaxabLe sales.

6. Pet l t lonerfs cashlers used reglsters whlch produced a tape; however

the tapes dld not segregate taxable and nontaxable sales. The tapes nere not
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used by petltloner to prepare lts sales tax returns. They were not revlewed by

the Audlt Dlvislon because they were not deemed to be adequate records of

taxable saLes. Petltloner did not utlLize guest checks or other memoranda of

lndlvldual sales.

7. Followlng a fleld audlt, the Audit Dlvlslon conceded that 121 percent

of petitlonerts gross sales were of supermarket type Ltems purchased for

consunptlon off the prentses, and lt deternlned that the renalnlng 7l perceat

of clalned nontaxabLe sales lrere, ln fact, taxable. Thls resulted la addltional

audlted taxabLe sales of $521 ,469.00 with a tax due on that amount ot $42,947 .67.

8. On audlt, lt was also deternined that petltloner falled to pay sales

tax on recurrlng purchases of napklns, straws and other paper products as lrell-

as on purchases of certaln flxtures and equipment. In addLtlon, a revlew of

Petltlonerrs books dlsclosed that a matheoaclcal error led to underreportlng of

taxable sales for the sales tax quarter ended August 31, 1981. Pet l t lonerrs

total tax liabllity stenmlng fron these portlons of the audlt atrounts to

$L4,707.56, and thls lLabl l l ty l ras conceded by the pet l t loner.

9. Petl.tioner performed an analysis of tts own purchases for the months

of May 1983, October 1983, February 1984 and May 1984. Thl.s analysle showed

that approxlmateLy 30 pereent of petltlonerts food and drink purchases were of

ltems typlcally sol-d ln supermarkets such as frults, cartons of yogurt, lce

cream, potato ehlps and baked goods. Thls analysls was slmllar ln method to an

earller one perforned by the Audlt Dlvlslon at the request of a Tax Appeals

Bureau conferee and for the purpose of resolvlng a dlsputed audlt.

10. In Novenber 1986r petLtioner conducted a survey of lts student customers

fron whlch lt concluded that 37 percent of all- lts custoners purchased food for
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consuuptlon off the prenlses and that about three-quarters of all supermarket

type ttens were purchased for consuuptlon off the premLses.

CONCLUSIONS OF LAh'

A. That Tax Law $ 1105(d) (t) lmposes a tax upon the recelpts of every

sale of food or drlnk ln all l-nstances where the sale ls for consumptlon on the

premlses  where  so ld  (Tax  Law $  1105[d ] t l l t11) .  I t  a lso  lmposes  a  tax  ln  those

lnstances where the sale ls for consunptlon off the premlses of the vendor'

rfexcept where food (other than sandwlches) or drlnk or both are (A) sold Ln an

unheated state and, (B) are of a type conmonly sold for consunption off the

premlses and ln the sa,me form and condltlon, quantl.tles and packagiag, ln

establlshnents whlch are food stores other than those prlnclpally engaged ln

se lL lng  foods  prepared and ready  to  be  ea tenr f  (Tax  Law $  1105td1 t l l t31) .

B. That there ls a statutory presutrptlon that all sales recelpts for

property or servlces mentloned ln Tax Law S 1105 are subJect to tax untl1 the

contrary is establlshed, and the burden of overcomlng the presumptlon Ls placed

upon the person requlred to col lect the tax (Tax Law $ 1132[c]) .  Neither cash

register tapes nor any other records of sales malntalned by petttloner were

adequate to verLfy lts clalm that 20 percent of lts sales were nontaxable on

the grounds that they fell withln the statutory exceptlon found in sectlon

1105(d) (1). Furthermore, the surveys conducted by petltloner ylelded nothlng

more than the roughest estlmate of nontaxable sales. The fact that petltloner

enployed a method of estlmatlng nontaxable sales slnllar to one prevlously

employed by the Audlt Divlslon for the purposes of resolvlng a prior audlt does

not blnd the State Tax Comnlssion to accept its resutts. Slnce petltloners

present,ed no veriflable records of exeupt sales, the Audlt Dlvlslon was Justlfled
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ln determlnlng sales tax to be due on all but L2l perceot of pecltloner's

cafeterla sales (cf. Matter of Sunny Vendlng Cornpany v. State Tax

Coq4lssLon, 101 ADZ| 666, conf lrulng State Tax Commisslon, March 14'  1983).

C. That the petltlon of IIot Coffee Vendlng Servtce, Inc. ls denled, and

the notlces of determLnation and denands for paSrnent of sal-es and use taxes due

lssued on Septenber 17, 1984 and March 20, 1985, respect lvely '  as revlsed are

sustalned.

DATED: Albany, New York

MAy 2 6 1987

STATE TN( COMMISSION

PRESIDENT


