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COMMISSION

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmission, that he/she ls over 18 yearg
of age, and that on the lst day of July, 1987, he/she served the ltl-thln notlce
of Decislon by certltied mail upon Heater Trucklng, Inc. the Petltloner ln the
wlthln proceeding, by enclosing a true copy thereof ln a securely seal-ed
postpaid wrapper addressed as follows:

Heater Trucking, Inc.
505 Cono Park Boulevard
Cheektowaga, NY L4225

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusLve care and custody of the United States Postal
Service wlthln the State of New York.

In the Matter of the Petitlon
ot

Ileater Trucking, Inc.

tor Redetermination of a Deflclency or Revision
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r l o d  3  /  L  /  7 7 - I L l  3 0  |  8 r .

that the said addressee ls the petltioner
forth on sald Itrapper ls the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me thls
ls t  day  o f  Ju ly ,  1987.

pursuant to Tax Law sect ion 174
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AFI'IDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she is an employee of the State Tax ComLssion, that he/she Ls over 18 years

of ager and that on the lst day of Julyr L987, he served the withln notLce of
Declslon by certified nail- upon Donald E. Ileater, the representative of the
petitloner ln the withln proceeding, bI encJ-oslng a true coPy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Donald E. Heater
c/o Heater Trucklng, Inc.
505 Cono Park Boulevard
Cheekt,owaga, NY L4225

and by deposltlng same enclosed ln a postpaid properly addressed wrapper In a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner hereln and that the address set forth on sald ltrapper 1s the
Iast known address of the representatlve of the petitioner.

Sworn to betore me thls
ls t  day  o f  Ju Iy ,  1987.

ter oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . U I S S I O N

ALB AN Y ,  NEW Y ORR L2227

July I ' L987

lleater Trucklng, Inc.
505 Cono Park Boulevard
Cheektowaga, NY L4225

Gentlemen:

Please take notlce of the Declston of the State Tax Couml.sston encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to rcvl.ew an
adverse declslon by the State Tax Conmlsslon nay be lnstltuted onl-y under
Artlcle 78 of the ClvLl PractLce Law and Rul-es r and must be comeoced ln the
Supreme 6ourt of the State of New York, Albany County, wlthln 4 nonths fron the
date of thLs not lce.

Inqulrles concernlng the cooputatloo of tax due or refund allowed ln accordance
wlth this declslon uay be addressed to:

MIS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petttloner I s Representative :
Donald E. Heater
c/o lleater Trucklng, Inc.
505 Como Park Boulevard
Cheektowaga, NY L4225



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petitton

of

HEATER TRUCKING, INC.

for Revlslon of a Deternination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod lLarch 1,
through November 30, 1981.

DECISION

Refund
28 and 29

r977

Petltioner, Ileater Trucklng, Inc., 505 Cono Park Boulevard, Cheektowaga,

New York 14225, fLled a petttlon for revlslon of a determlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

i ' larch l ,  1977 through Noveuber 30, 1981 (Fl le No. 55317).

A hearlng was held before Tinothy J. Alston, Hearing Offlcer, at the

offlces of the State Tax Connisslon, 65 Courc Screet, Buffalo, New York, on

January 8, 1987 at 1:15 P.M. Pet l t loner appeared by Donald E. I leater,  Presldent.

The Audlt Dlvlslon appeared by Joho P. Dugan, Esq. (Deborah J. Dwyer, Esq., of

counse l ) .

ISSUE

I,{trether the

dlesel fuel nade

upon certaln purchases of

FINDINGS OF FACT

1. On June 27, L984, followlng an audlt, the Audit Dlvlslon lssued to

petltloner' Ileater Trucklng, hrc. r Eno notlces of deternlnatlon and deuaads for

paynent of sales and use taxes due assert lng $10,599.10 ln tax, plus lnterest

of $5,981.65 for a total  auount due of $16,580.75 fot the perlod March 1, L977

through Noveuber 30, 1981.

Audlt DivisLonrs imposltton of tax

by petltloner was proper.
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2. Petltloner ls and lras at aL1 tlmes relevant hereln a colmon carrler

provldlng long-dlstance transportatlon servlces. Petltloner was not a reglscered

vendor for sales tax purposee durlng the perlod at lgsuer and dld not flle saleg

tax returns durlng that perl.od.

3. The tax assessed hereln was premised upon the Audlt Dlvl.sLonta assertion

that petltloner harl falled to pay sales tax upon Lts purchases of dteseL fueL

fron Wllllan A. Evans ('rEvans"), a fuel dlstrlbutor. The Audlt Divlslon

therefore asserted tax due fron petltloner based upon the amount of petLtlonertg

purchases from Evans. The Audlt Dlvlslon exanlned petltlonerts purehase

involces and check dlsburseuents Journals ln detall wlth respect to petltlonerte

purchases from Evans. The lnvotces gave no tndtcatlon that sales tax had been

pald, llstlng only a balanee due and number of gallons purchased. The Audlt

Dlvlslon totalled the paynents made to Evans durlng the audlt perlod and aeseseed

tax based upon that amount.

4. Petlcloner purchased most of lts fuel ln bulk frou l,Il l l lau A. Evans

durlng the audlt perlod. Evans generally dellvered fuel to petitlonerrs premlses

and deposlted lt ln a fuel tank located thereon. 0f 75 disburseuents nade by

petLt ioner durlng the audlt  per lod to Evans,69 were greater than $1,000.00 ani l ,

of the rernalnlng dlsburseuents, none were less than $400.00.

5. Petltloner also made purchases dlrectly from Evanst pumps. At hearlng'

the Audlc DLvision adJusted the anount of tax asserted due herein by $17.85'  to

$10,581.25, to ref lect purchases made direct ly fron the punps aod upon whlch

sales tax had been pald.
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6. At varlous tlmes durlng the audlt

execute a resaLe certlftcate and return lt

conplete any such certlficate.

perlod, Evans requested that pecltloner

to Evans. Petltloner dld not

7. Pettttoner belleved that saleg tax nas lncluded ln the purchase price

lt had pald for the fuel purchased durlng the audlt perlod, but, aslde from a

sna1l anount (as referred to ln Findtng of Fact "5"), lt could not produce any

documentatlon to substantlate this bellef. PetLtioner contended that Wllllau A.

Evans ehould properly be held responslble for the tax at lssue hereln, laasnuch

as Evans had been requlred by law to collect the tax and had purportedly falled

t o  d o  s o .

CONCLUSI0NS 0F LAI^I

A. That sectlon 1133(b) of the Tax Law provldes the followlng wlth

respect to taxes lnposed pursuant to Artlcle 282

"Where any customer has falled to pay a tax lmposed by thls
artlcle to the person regulred to col-lect the s8ru€r then 1n acldltion
to aL1 other rlghts, obllgatlons and remedles provlded, such tax
shall be payable by the customer dLrectly to the tax commisston and
tt sha1l be the duty of the custouer to flle a return wlth the tax
commLsslon and to pay the tax to lt wlthln twenty days of the date
the tax was requlred to be pald.tt

B. That petltloner has falled to establlsh that lt pald sales tax on Lts

purchases of dlesel fuel fron lJtll lan A. Evans at the tine of purchase. In thl.s

regard, lt ls noted that petltloner lntroduced no documentatloo at heartng teodlng

to prove that such tax had been pald to Evans; lndeedr petltloner conceded that

lt dld not know whether tax had been pald, but only that lt beLleved that tax

had been lncluded ln the purchase prlce of the fuel. Accordlngly, petltloner

ls llable for paynent of the tax asserted due hereln pur{ruant to sectlon 1133(b)

of the Tax Law.
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C. That the petltl.on of Heater Trucklng, Inc. ls ln all respecte dealed

and the notlces of determLnatlon and demands for pa)rnent of sal-es and use taxes

due, dated June 27, 1984, as adJusted (Flndlng of Fact "5"),  are sustalned.

DATED: Albany, New York STATE TA"\ COMMISSION

JUL 0 11987
PRESIDENT


