
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Ilealth Ferns, Inc.

for Redeternlnatlon of a Deflclency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 3/ L 182-s l3I  /  84.

AFFIDAVIT OF MAILING

State of New York :
€ ts .  3

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Connlsslon, that he/she is over lE yeare
of age, and that on the 8th day of JuLy, 19E7, he/she served the wlthln notice
of Declslon by certifled uall upon ltealth Ferns, Inc. the petltl.oner ln the
wlthln proceeding, by enclosLng a true copy thereof ln a securely sealed
postpald rrapper addressed as follows:

Ilealth Ferns, Inc.
c/o Wllllan Klelnberg
920 Tee Court
trrloodmere, NY 11598

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce wlthln the Scate of New York.

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before ne thls
8th day of Ju1y, 1987.

that the saLd addressee ls the petltioner
forth on sald wrapper is the last knorn addregs

Pursuant to Tax Law secElon I74



STATE OF NEI4I YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Health Ferns, Inc. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revislon
of a Deterninatl.on or Refund of Sales & Use Tax
under ArtLcle(s) 2E & 29 of the Tax Law for the
Pertod 3 /  L I  E2-5 |  3L |  84.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she 1s an enpLoyee of the State Tax Connlsslon, that he/she le over 18 years
of age, and that on the 8th day of July, L987 t he served the lrlthln notl.ce of
Declslon by certifled nall upon Gerald Lotenberg, the representaElve of the
petltLoner ln the wLthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as foll-oers:

Gerald Lotenberg
Certlfied Publlc Accountants
570 Seventh Ave.
New York, NY 10018

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner hereln and that the address seE forth on sald ltrapPer ls the
last known address of the representatlve of the petltloner.

Sworn to before ne thls
6th day of July,  L987.

Authorized to adnlnlster oaths
pursuanc to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July 6, 1987

Health Ferns, Inc.
c/o Wllllau Kleinberg
920 Tee Court
Woodmere, NY 11598

Gentlemen:

Please take notlce of the Declslon of the State Tax Counlsslon eocloeed
herewlth.

You have now exhausted your rlght of revlew at the adnl.nlstratlve level.
Pursuaot to section(s) 1138 of the Tax Law, a proceeding Ln court to revlew aa
adverse decLslon by the State Tax Co "rlsslon may be lnstituted only under
Article 78 of, the Clvl1 Practlce Law and Rules, and oust be coomenced ln the
Supreme Court of the State of New York, Albany Gountyr wlthln 4 months frou the
date of thls nottce.

Inquiries concernlng the computatLon of tax due or refund allowed tn accordance
with thls declsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt EvaLuatlon Bureau
Assessment Revlelr Unl.t
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very trul| 1roursr

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petltioner I s Representatlve:
Gerald Lotenberg
Certlfled Publtc Aecountants
570 Seventh Ave,
New York, NY 10018



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
z

o f
Z

HEALTII FERNS, rNC. DECISToN
z

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the PerLod March l, L982
through May 31, L984. !

Pet i t loner,  Health Ferns, Inc. ,  c lo WlLl lan Klelnberg'  920 Tee Court ,

I'Ioodmere, New York 11598, fiJ-ed a petltlon for revlslon of a deterninatlon or

for refund of sal-es and use taxes under Articles 28 and 29 of, the Tax Law for

the period March 1, 1982 through May 31, 1984 (Fl le No. 56034).

A hearing was held before Frank A. Landers, Ilearing Offlcer, at the

offices of the State Tax Commlsslon, Two I'Iorld Trade Center, New York, New

York ,  on  December  4 ,1986 a t  1 :30  P.M. ,  w i th  a l l  b r le fs  to  be  f l led  by  March  27 '

1987. Pet l t loner appeared by Gerald Lotenberg, C.P.A. The Audlt  Dlvis lon

appeared by John P. Dugan, Esq. ( Irwln A. Levy, Esq.,  of  counsel) .

ISSUE

Whether the Audit Dlvision properly estlmated the tax 11ab1L1ty of tleal-th

Ferns, Inc. on the basis of external lndlces.

FINDINGS OF FACT

1. From March 1, '1982 to March 29, 1984, pet l t loner,  I leal th Ferns, Inc. r

operated a coffee shop at 10 East 44th Street in New York CLty doing buslness

as Thames Coffee Shop. The business lras sold on March 29, 1984 to Thames

Coffee Shop, Inc.
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2. On July 6, L984, the Audlt  Divis ion, as the result  of  a f le ld audlt ,

issued to petitioner a Notice of Determinatlon and Demand for Payment of Salee

and Use Taxes Due assessing a sales tax due ot $741903.20, plus interest of

$7,383.35, for a total  amount due of $82,286.55 for the period l {areh 1, 1982

through March 29, 1984. The Notlce contained the following explanatlon:

ttsince you have not submltted your records for audit as required by
Section LL42 of the Tax Law, the followLng taxes are determlned to be
due ln accordance with Section 1138 of the Tax Law and are based upon
avallable records and infornatlon: Thls determinatlon nay be chal-
lenged through the appeals process by fll ing a petitlon withln nlnety
( 9 0 )  d a y s . "

A sinilar notlce was Lssued against the purchaser, Thames Coffee Shop, Inc. No

evidence was presented why penalty r'ras not imposed agalnst Petltloner.

3. On audlt ,  pet i t ioner made avalLabl-e for revlew coples of l te U.S.

Corporation Income Tax Return for the fiscal years ended February 28, 1983 and

February 29, 1984 and coples of lts sales and use t:xx returns for the audlt

perlod. Petltloner dl-d not utll lze guest checks or cash reglster taPes, and no

other books or records were presented to the audltor. In vlew of her Lnablllty

to adequately determine petitionerrs sales tax 1labi1lty based on the lnfornation

provLded, the audltor requested petitioner to allow her to perform an observatlon

test of the buslness premises then belng operated by the purchaser. The

request was denled by petitionerrs accountant, ldentifLed as a Mr. Shustack.

Thereforer the auditor decided to use an external index, namely the average

percentage of rent expense to gross sales based on Dun & Bradstreet,  Inc. rs

buslness stat ist ics '  to determtne pet l t lonerfs sales tax LLabl l i ty.

4. The auditor flrst consldered all sales subJect to sales tax consldering

the nature of pet i t ionerrs buslness. Next,  the audLtor dLvlded rent exPense aa

reported on pet i t ionerts U.S. Corporat lon Income Tax Return for the f iscal  year

ended February  29 ,  1984 o f  $43,812.00  by  .05  to  compute  gross  sa les  o f  $876,240.00 .
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From this amount the auditor subtracted gross (and taxabl-e) sales reported of

$355,600.00 to compute addit ional taxable sales of $520,640.00. This amount

was then dLvlded by 4 to determine additlonal- taxabl-e sales per sales tax

quarter of $130,160.00. This amount nas mul-tLpl led by 8| percentr the combLned

State and Clty sales tax rate, to determlne additlonal sales tax due per

quarter of $101738.20 for the quarters ended May 31, 1983 to February 29, 1984'

A sinilar computation was done for the perlod lfarch 1, 1982 to February 28'

1983 which resulted in addit ional sales tax due per quarter of $71373.17 for

the quarters ended May 31, 1982 to Februaxy 28, 1983. For the month of Dtarch

1984, the auditor determined addlt ional sales tax due to be $2,457.72 ox l l3 of

the additlonal taxes due for the quarters ended May 31, 1982 to Februaty 28,

1983 ($7,373.17 divlded by 3 = $2,457.72).  The above comgutat ions reeulted ln

additional sales tax determined to be due for the audlt period of $741903.20.

5. Petltloner argued that the business premlses are located ln one of the

highest dol1ar per square foot rental locations for retall space in the Clty of

New York and, thereforer the Dun & Bradstreet rent expense to gross sales ratio

of 5 percent for the New York area is not on point wlth regard to this spectflc

area.

CONCLUSIONS OF I.AW

A. That sect,ion 1138(a) (1) of the Tax Law authorizes the use of external

Lndices to estlmate tax due. Resort to the use of external lndices as a uethod

of computing tax llability must be founded upon an insufficlency of record

keeping which makes it virtualLy inpossible to verify such liablltty and

conduct a complete audit (ghartaire Inc. v. State Tax Conniss , 65 ADzd 44).

B. That petltloner did not use cash register tapes or guest checks.

Therefore, ln the absence of such documentsr the Audit Divlsion couLd not
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verify taxable sal-es or ascertain the exact amount of tax due. The rent

expense nas properl-y adopted by the Audlt DivlsLon to determlne taxable sales

and tax due.

C. That it is lncumbent upon petitioner to shoar that the addltlonal taxes

due as determined by the Audlt Dlvislon were incorrect. Petltloner has not

shown or substantiated errors Ln the methodology or result of the audlt and

thus no reduction of the tax found to be due ls warranted (Matter of Manny

Convlssar v. State Tax Cornmisslon, 69 AD2d 929).

D. That the pet i t ion of l leal th Ferns, Inc.

Determinatlon and Demand for Payment of Sales and

1984 is sustained.

DATED: Albany, New York

is denied and the Notlce of

Use Taxes Due lssued JulY 6,

STATE TAX COMMISSION

JUL 0I ps7
PRESIDENT


