
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Harryrs 1000 Baychester Avenue
Service Center,  Inc.

for Redetermination of a DeficLency or RevisLon
of a Determinatlon or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 6 /  L /  80-2 I  28 /  82.

AFFIDAVIT OF MAILING

State of New York :
s 6 .  3

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Comlsslon, that he/she ls over 18 yearg
of age, and that on the 20th day of February, L987, he/she served the wlthtn
not ice of Decislon by cert i f ied nal l  upon l larry 's 1000 Baychester Avenue
Servlce Center,  Inc. the pet l t loner in the withln proceeding, bI encloslng a
true copy thereof in a securel-y sealed postpaLd wrapper addressed as follows:

Harryrs 1000 Baychester Avenue Service Center,  Inc.
1000 Baychester Avenue
Bronx, NY LO466

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthLn the State of New York.

That deponent further says that the said addressee ls the pet l t loner
hereln and that the address set forth on sald wrapper ls the last known address
of  the  pe t i t ioner .

lster oat
pursuant to Tax Law sectLon 174



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ilarry's 1000 Baychester Avenue
Service Center,  Inc.

for Redetermlnation of a Deflclency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Perlod 6 /  I  /  8O-2/ 28 /  82.

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of AJ-bany :

Davld Parchuck/Janet 11. Snayr belng duly sworn, deposes and shys that
he/she is an empl-oyee of the State Tax Cornmlsslon, that he/she ls over 18 years
of age, and that on the 20th day of February, L987, he served the wlthin notlce
of Declsion by cert l f ied mai l  upon Sal-vatore Zaffos, the representat lve of the
petitioner ln the wlthin proceedinB, bY encl-oslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Salvatore Zaffos
L20-L1 Donizetti Pl-ace
Bronx, NY

and by deposlting same encl-osed in a postpald properly addressed wrapper In a
post office under the exclusive care and custody of the Unlted Statee Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitloner hereLn and that the address set forth on sald lrrapper ls the
last known address of the representative of the petitioner.

pursuant



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E I {  Y O F - K  1 2 2 2 7

February 20, L987

I larryts 1000 Baychester
1000 Baychester Avenue
Bronx, NY L0466

Avenue Service Center,  Inc.

Gentl-emen:

PLease take notice of the Declsion of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of review at the adnlnistratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedl.ng ln court  to revlew an
adverse declston by the State Tax Connlssion nay be Lnstltuted only under
ArtLcle 78 of the Clvll- PractLce Law and RuLes, and must be conmenced Ln the
Supreme Court of the State of New York, Albany County, withln 4 months fron the
date  o f  th ls  no t lce .

Inqulries eoncerning the computation of tax due or refund allowed ln accordance
wlth this decislon may be addressed t ,o:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Bulldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

TaxLng Bureauts Representat ive

Petl t loner t  s Representat ive :
Sal-vat,ore Zaffos
L20-Ll  Donlzett l  Place
Bronx, NY

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of che Petltton
:

o f
:

IIARRYIS 1OOO BAYCIIESTER AVENUE SERVICE CENTER, INC. DESISION
:

for Revlsloo of a DeternlnatLon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of :
the Tax Law for the Perlod Juoe 1, 1980 through
February 28, f982. !

Petlttoner, Harryts 1000 Baychester Avenue Servtce Center, Ioc., 1000

Baychester Avenue, Bronx, New York L0475, flled 8 petlttoo for revisloo of a

determlnatton or for refund of sal.ee and use taxes under Artlcleg 28 and 29 of

the Tax Law for the perlod June 1, 1980 through Februaty 28,1982 (f l1e No.

48420).

A hearlng was hEld before Robert F. Mulllgao, Ileartng Officer, at the

offtces of the State Tax ConnLgston, Two I'Iorld Trade Ceoter, New York, New

York, on Octobet 28, 1986 at 1:45 P.M. Petlt loner appeared by Salvatore Zaffos.

The Audlt Dlvtston appeared by John P. Dugan, Esq. (Lawrence A. Nennan, EBg. r

o f  counsel ) .

ISSUE

Whether penalty should be cancelled and tnterest reduced to tha mlntuum.

FINDINGS OF FACT

1. PeClt loner, l larry's 1000 Baychester Avenue Servtce Center, Ioc.,

operated a servtce statl"on at 1000 Baychester Avenue, Bronx, New York durlng

the years at issue.



-2-

2. An audlt dlsclosed that petttloner dtd not have accurate books and

records. Thlrd party vertflcatton of purchases was obtained aod gasolLne and

labor were marked up resultlng ln addttlonaL sales of $92,L66.57 for 1980 and

$84,228.78  to t  1981.

3. 0n Octobet 20, 1983, the Audit  Dlvleton issued to pet lc loner a Not lce

of Deterninatlon and Demand for Paynent of Sales and Use Taxee Due for $8,793.29

tn  tax ,  $2 ,198.31  la  pena l ty  and $3r0L2.90  ln  tn te res t ,  fo r  a  to ta l  o f  $14 '004.50 .

4. Ar the hearlng, petltloner and the Audlt Dlvielon agreed that sales

and use tax owed by petittoner lras $7,293.31. PetLtionerr however' nalutalned

that penalty should be cancelled aod ioterest reduced to the mtolmuu.

5. No testlnony or docum€ntary evldence lras offered by petltloner.

Pettttoner reltes on: (a) the fact that tax returne lrere flled and the anounta

shown due on the returns nore pald; and (b) the fact that che fteld audlt report

dtd not state a speclfte reason for inposttlon of penalty.

CONCLUSIONS OF LAW

A. That Tax Law S 1145(a) inposes penalty and maxlmun lnterEst on any

person "fal l lng to f l le a recurn or to pay or pay over any t€u(. . . ."  (Enphasls

added.) Accordlngly, penalty and maxl"mum tnterest nay be toposed on tha

addltlonaL tax due, even though returns were fl"led and the taxes shono due on

the returns lrere pald.

B. That Tax Law $ 1145(a) also provldes that penalty nay be renlcted and

lnterest reduced tf the State Tax Coumlssl.on deternines that such fallure rtas

due to reasonable cauae and aot wtllful negleet. Ilsre, pettttoner offErad no

testtnooy or documentary evldence to establ-lsh reaeonable cau{te; consequently'

the penaLty and maxtmum lnterest are Lo be sustained.



c.

Flndlng

Except

Service

Paynent

DATED:

3-

That the anount of Eax le to be reducEd to $7,293.31 as provlded ln

of Fact'r4" and penalty and lnterest are to be conputed on such anouot.

for such adJustnents, the petttlon of tlarryre 1000 Baycheeter Avenue

Ceoterr Inc. ls dented and the Nottce of DEterntnatton and Demand for

of Sales and Use Taxee Due ls sustalned.

Albanyr New York STATE TAX COMMISSION

FEB 2 0 1987
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rA-36 (e176) Sta te  o f  New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

*

Room 1O7 - Bldg. #9. ,\
State Campus
Afbany, New Yorfi 12227

Date of RequestRequested by t  ax
Room 1O7 . Bldg. #9 i1
Slafe Campus ''t.
Afbany, New yorli lZ22T

ia l  Securi ty Number Date  o f  Pe t i t i on

Address 
oeo'arZre,&*
0*-*,%tsr//66

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Resu l t s  o f  sea rch  by  F i l es

New address :

I  I  Same as above, no better address

O t h e r :

Searched by Sect ion

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 20, L987

Harryrs 1000 Baychester Avenue Service Center,  Inc.
1000 Baychester Avenue
Bronx, NY 10466

Gentlemen:

PLease take not ice of the Decislon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnLstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to revlel t  an
adverse decision by the State Tax Co qrission nay be lnstltuted only under
ArtlcLe 78 of the CLvll Practice Law and Rules, and must be coomenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inqulrles concerning the conputatlon of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Aesessment Revlen Unlt
Bullding /19, State Campus
Albanyr New York 12227
Phone /f (518) 457-2096

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Peti t loner I  s Representat lve s
SaLvatore Zaffos
120-11 Don lze t t l  P lace
Bronx, NY



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petitlon

o f
:

IIARRYTS 1000 BAYCHESTER AVENUE SERVTCE CENTER, rNC. DECISIoN
:

for Revtelon of a DeternLnaclon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of, :
the Tax Law for the Pertod June 1, 1980 chrough
February 28, L982. :

Petlcloner, Harryfe 1000 Baychcster Avenue ServLce Ceoter, Ioc,, 1000

Baychester Aveaue, Bronx, New York L0475, ftled a petttton for revtston of a

deterolnatlon or for refund of sales and use t:D(es under Artlcles 28 and 29 of,

the Tax Law for the perlod June 1, 1980 through Februaty 28, 1982 (Flle No.

48420'.).

A heartng was held before Robert F. MulLtgan, Hearlag Offlcer' at thc

offtcEs of the State Tax Cornmlgston, Two trIorld Trade Center, New York, Ncw

York, oo October 28, 1986 at l :45 P.M. Pecl.t{oner appeared by Salvatore Zaffoe.

The Audit Dtvl"slon appeared by John P. Dugan, Esq. (Lawreoce A. Newnao, Esq. r

of counsel),

TSSUE

Whether penalty ehould be cancelled and lncerest reduced to the mlotmum.

FINDINGS OF FACT

1. PetttLongr, l lerryfs 1000 Baychester Aveoue Servlce CEnter, Inc.r

operated a service statton at 1000 Baychester Avenuer Bronxr New York durlng

the years at tssue.



-2-

2. An audLt dlsclosed that petltloner dld not have accurate books aad

records. Thtrd party verlftcatton of purchases was obtalned aad gasollne and

labor were marked up resul-tlng ln addltlonal saLes of $92,166.57 for 1980 and

$84,228.78 for  1981.

3. 0n Octobet 20, 1983, the Audlt DLvlsloa lssued to petltloner a NotLce

of Deterntnatton and Deuand for Payuent of Sales and Use Taxes Due for $81793.29

in tax,  $2 '198.31 tn  penal ty  and $3,012.90 to  ln terest ,  for  a  to ta l  o f  $141004.50.

4. At the hearlng, pettttoner and the Audit Dlvlslon agreed that sates

and uge tax owed by petltlonEr was $7r293.31. Petltloner, however, nalotaioed

that penalty should be cancell-ed aod Lnterest reduced to the nlnlnun.

5. No testlnony or documentary evldence was offered by petitloner.

Petltloner rettes on: (a) the fact that tax returoa were ftled aad the aoouots

shomr due on the recurnsr were pald; and (b) the fact that the fleld audlt report

dld not state a speclftc reason for lnposttlon of penalty.

CONCLUSIONS OF LAI^I

A. That Tax Law $ I145(a) tnposes penalty aad maxLmun lnterest on eny

person "fai l lng co f l le a returo or to pay or pay over any tax.. . ."  (EnphagLe

added.) Accordlngly, penalty and maxlmuu Lnterest uay be lnposed on the

addltional tax due, even though returns were flled and the taxes ghown due oo

the returne nere pald.

B. Thar Tax Law $ I145(a) also provldes that penalty nay be renltted and

tnterest reduced lf the State Tax Conuisston deterolnes that euch fallure lraa

due to reasonable cause and not wtllful neglect. Here, petl.tloner offered oo

testiuony or documentary Evldence to establtsh reaeooable causre; coneequeotly,

the penalty and maxtnum interest are to be suetained.



-3-

C. That the auount of tax ls to be reduced to $7,293.31 ae provtded in

Flndlng of Fact "4'r and penalty and tnterest are to be conputed on euch aoouot.

Except for such adjustnents, the petltton of Harryrs 1000 Baychester Avenue

Servlce Center, Inc. ls denled and the Notlce of Decernlnatlon and Deuand for

Payneat of Sales and Use Taxes Due ls sustalned.

DATED: Albany, New York STATE TAX COi{MISSION

FEB 2 0 1987


