
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Guy Monti Service Center, Inc.

for Redetermination of a DefLclency or Revision
of a Determination or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 3 /  I  /  8L-8/ 3I  |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng dul-y sworn, deposes and saye that
he/she ls an employee of the State Tax Conrmission, that he/she ls over 18 years
of age, and that on the 13th day of March, 1987, he/she served the wLthln
notice of Decision by certlfied mail upon Guy Monti Service Center, Inc. the
petitioner in the wlthin proceeding, bI encl-osing a true copy thereof ln a
securely sealed postpald lrrapper addressed as folLows:

Guy Monti  Service Center,  Inc.
254 ELnont Road
El-mont,  NY 11003

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee is the petitioner
herein and that the address set forth on sald wrapper is the last kno$n addrese
of the pet i t ioner.

Sworn
13rh

to before ne thls
day of March, 198

thorize r oat
pursuant to Law sect ion L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Guy Monti Servlce Center, Inc.

for Redetermination of a DefLciency or RevLsLon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  3 l L l 8 1 - - e l 3 L l 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s 9 .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she ls over 18 years
of age, and that on the 13th day of March, 1987, he served the withln nottce of
Decislon by certifled nall upon Peter R. Neman, the representatlve of the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Peter R. Newman
350 Veterans Memorial Highway
Comack, NY LL725

and by deposltlng same encl-osed in a postpaid properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Poetal
Service within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petltioner hereln and that the address set forth on said wrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me
13th

to
day of March,

ter oat

this
1 9 8 7 .

pursuant to Tax Law sect lon 174
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S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  T 2 2 2 7

March 13, 1987

Guy Montl Servlce Center, Inc.
254 Elnont Road
Elmont,  NY 11003

Gentlemen:

Please take notlce of the Decision of the State Tax Comlsston enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlntstratlve level.
Pursuant, to section(s) 113E of the Tax Law, a proceedlng ln court to revtew an
adverse decislon by the State Tax Conmlsston uay be lnstltuted onl-y under
Artlcle 78 of the Clvtl Practice Law and Rules, and must be commenced in che
Supreme Court of the State of New York, Albany County, wlthln 4 nonthg froa the
date of thLs not lce.

Inquiries concerning the computatLon of tax due or refund aLlowed la accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (51E) 457-2066

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaufs Representat lve

Peti t loner I  s Representat lve :
Peter R. Neman
350 Veterans Menorlal Il lghway
Commack, NY 11725



STATE OF NEW YORK

STATE TAX COI'{MISSION

In the lrtatter of the Petition

GI'Y MONTI SERVICE CENTER' INC. DECISION

for Revislon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Period March 1, 1981
through August 31, 7982. :

PetitLoner, Guy Montl Servlce Center, Inc., 254 Elnont Road, Elmont' New

York 11003, f l led a pet i t lon for revlslon of a determlnat lon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, 1981 through August 31, f982 (Fi le No. 5473L).

A hearlng was held before Frank A. Landers, Ilearlng Offleer' at the

offices of the State Tax CommLsslon, Two World Trade Center, New York' New

York ,  on  October  22 ,1986 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  f1 led  by  Deeenber  31r

1986. Petltloner appeared by Peter R. Newnan, Esq. The Audlt Dlvlslon appeared

by John P. Dugan, Esg. (Angelo A. Scopel- l l to,  Esg.,  of  counsel) .

ISSUES

I. trltrecher the Notl-ce of Determlnation and Demand for Payment of Sales

and Use Taxes Due was properly gLven to petltioner.

II. I{hether the Audlt Dlvlsion properly determlned addltl.onal sales taxes

due from petLtl.oner for the perlod I'tarch 1, 1981 through August 31, L982.

I I I .  I f  so, whether penalty should be cancel led.

FINDINGS OF FACT

1. 0n April 25, 1984, the AudLt Dlvlsion issued to I'Montl Guy Servlce

Center, Inc. [slc]" a Notlce of Determlnatlon and Demand for Payment of SaLes
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and Use Taxes Due (No. S8404I3402C). The notlce was lssued to the above

eorporation at 254 Elnont Road, Elmont, New York. The notlce asserted a sales

tax  due o f  $94,620.61 ,  p lus  pena l ty  o f  $23,475.90  and ln te res t  o f  $27,834.4L '

for a total-  amount due of $145,930.92, for the perlod March 1, 1981 through

August 31, L982. The notice also contalned the followlng explanatlon:

ttThe tax due was couputed by narking up your purchases of gasoline
reported by your distrlbutor. Your average selllng price of gasollne
was computed for each period based on the average retail selLlng
prices. The sales other than gasollne were marked up based on noruaL
lndustry practlces. Your average eelllng prLce less exempt taxee rtas
then applled to gasoltne purchases plus other sales to determlne
taxabLe sal-es. "

It should be noted that rrMontl Guy Servlce Center, Inc.rr Ls not a known legaL

ent i ty.

2. 0n July 23, 1984, pet i t loner,  Guy

pet i t lon to revlew Notlce No. S8404I3402C.

assessment nas nade wlthout adequate audLt

nanner.

3. On Septenber 10, 1984, the AudLt Divls lon

representatlve whereln lt explalned the basLs for

let ter provlded, in pert inent part ,  the fol lowLng:

t tOn June 27, 1983 a let ter and quest lonnaire
August 18, 1983 a fol low up let ter \ ras sent.
to  our  le t te rs .

Montl  Servlce Center,  Inc.,  f lLed a

PetltLoner cont,ended that the

and ln an arbLtrary and caprlclous

issued a let ter to pet l t lonerrg

lssuing the assessment. The

were sent to you. On
There were no replles

Enclosed is a copy of the worksheet used to determine the addltional
tax due. As you can see the lnfornation used was supplled by the
dlstributor. Slnce the questlonnaire rilas not returnedr these were
the only figures we had to go by.

The situatlon may be resolved prlor to the scheduling of a hearl.ng,
but ln order to do so the enclosed questlonnalre must be completed
and returned wlthln trrrenty (20) days.

If you choose not to complete the questlonnalre, a hearlng w111 Chen
be scheduled. Please advlse us of your decislon.rr
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4. Durlng the perLod at issue, petitloner operated an Exxon servlce

statlon at 254 Elnont Road, Elnont, New York. In addltlon to gasollne and oil

sales, pet l t loner also performed auto repairs.

5. By contact lng the Exxon Corporat lon, pet l t lonerrs dlstr lbutor '  the

Audlt Dlvlslon ascertalned that petitioner purchased 888,700 gallong of gasollne

during the audlt perlod. Petltioner also purchased motor o11r tires and

batterles from Exxon. The gallons purchased were multlplled by the average

retail sel-J-lng price, after allowlng for the New York State exclse tax aud the

sales tax, to determlne audited taxable gaeol- lne sal-es of $1,052,693.20. Thls

amount was Lncreased by 38 percent ($400r023.42) to $1,452r7L6.62 iu conslderat l .on

of pet l t lonerts auto repalrs and sales of motor oi l ,  t l res and batter les. Thia

amount, audlted taxabl-e sales, nas rnultlplied by the appllcable sales tax rate

to determine sales tax due of $104,356.53, which, when reduced by sales tax patd

by  pe t i t loner  o f  $9 ,735.92 ,  resu l ted  ln  add i t lona l  sa les  tax  due o f  $94,620.61 .

6. On or about January 31, 1986, pet i t loner f l led a Tax Annesty ApplLcatLon

whereby i t  agreed to a port lon of the sales tax found due, speclf leal ly $37,826.95,

pLus lnterest. Petitlonerts accountant testlfled that thls underpaynent, ltas the

result of an error counitted by an lndlvldual ln hls euploy. Petltloner pald the

required one-haLf of thls amouotr plus appllcable interest, at the tlne of filtng

the appllcatlon and the remalning balance, plus appl-lcabLe lnterest' ln two equal

lnst,allments on February 26 and lfarch 28, 1986.

7. At the hearlng, petitloner argued that the notlce was Jurisdlctl.onally

defect lve because i t  was addressed to Monti  Guy Servlce Center '  Inc.r  8o

unknown entlty, and not Guy Montl Servlce Center, Inc. In the alternatlve,

petltLoner argued that the assessment shoul-d be cancel-l-ed beca'use the audlt

workpapers introduced into evldence were not supported by testlnony of the
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auditor who prepared them. Finally, petltLoner argued that the peoal.ty shoul.d

be cancelled ln the event the assessment ls sustained.

8. The audi.tor who testifled at the hearing could not explaln the source

of the workpapers, but merely attested to their nathematl".l accoracyi.
i

9.  Pet l t loner d1d not offer t ts books and records Lnto evidence,.

10. Petitioner also falled to present any evidence that its fairEre to remlt

the taxes at issue was due to reasonabl-e cause and not due to wil-lful'neglect.

CONCLUSIONS OF LAW

A. That, ln thls case, the fact that the Audit Dl.vislonrs Notl.ce of

Determination and Demand for Payuent of Sales and Use Taxes po" rlsnetned

petitloner as Montl Guy Servlce Center, Inc. ls nerel-y a mlnor technlpal defect

whlch should be dlsregarded. A nlsnomer of a notice is not, ln all l lretancee'

a JurlsdictlonaL defect which renders lt vold. The mlsnomer ln the notice

ehould be lgnored because pecltloner acted upon the notlce as though lt were

addressed to petltioner. The mlsnamlng ls more ln the nature of a clerlcal

error, and does not require dismlssal of the notlce. (See t'iatter of [.uclano
i

Stemberger, State Tax Conmission, February 10, 19871, Matter of Paul apd Doreen

Panza, State Tax Cornnlsslon, June 17, 1986.)

B. That ln l tght of  pet i t loner 's fai l -ure to respond to the Audlt  Dtvlelonfs

questlonnaire, the Audlt Dlvlslon was Justlfled ln enploying external indl.cee'

ln this instance Lnfornatlon frou a third party and normal lnduetry piractlces'

to determlne pet i t lonerfs sales tax 11ab111ty.

C. That, under the circumstances hereln, the Audit Divlslon reaFonably

calcuLated the tax llabllity of petitloner and petLtioner has falled to demon-

strate by clear and convlnclng evldence that the nethod used to arrlp at the

assessment or the assessment ltself was erroneous (Matter of Rl.gtorarlte Puglla,

Ltd. v.  Chu, I02 ADzd 348, 351; Matter of  Surface Llne Operators Fr
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OrganLzat ion, Inc. v.  Tul ly,  85 AD2d 858, 859).  Pet i t loner has fai led to

present lts books and records for review.

D. That the penalcy imposed on the $37,826.95 whlch pet l t loner pald under

Amnesty ls hereby cancelled. Ilowever, slnce the petitloner dld not explaLn or

show that reasonable cause existed for the understatement of lts tax llabillty,

penalty imposed on the remalnder of its ltability ls sustalned.

E. That the petition of Guy MontL Service Center, Inc. is granted to the

extent LndLcated ln ConcLuslon of Law "Dtt; the Audlt Divislon Ls hereby directed

to nodlfy the Notlce of Determinatlon and Demand for Paynent of Sales and Use

Taxes Due lssued Aprll 25, L9841 and that, except as ao granted, the petltlon

is denied.

DATED: Albany, New York STATE TAX COMMISSION

MAR 13198?
PRESIDENT


