
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Gun Elll- Plunblng Suppl-y Co., Inc.

for Revislon of a Deterrnlnation or for Refund
of Sales and Use Tax under Articles 28 and. 29
of the Tax Law for the Period December 1, 1978
through February 28, 1981.

AFFIDAVIT OF MAILING
In the Matter of the Pet l t lon

o f
Gun Hill Plunbing Suppl-y Co., Inc.

for Redeterninat ion of a Def ic iency or for
Refund of Corporation Franchlse Ta:< under
Article 9-A of the Tax Law for the Years 1979
and 1980.

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snayr betng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 yeerg
of age, and that on the 13th day of March, L987, he/she served the wlthln
notlce of Declsion by certlfled mail upon Gun Hlll Plunbing Supply Co., Inc.
the petitioner ln the wlthin proceeding, bI encloslng a true copy thereof ln a
secureJ-y sealed postpaid !ilrapper addressed as follows:

Gun Hll-l PJ-umbing Supply Co. , Inc.
3463 lthite Plains Rd.
Bronx, NY 10467

and by depositing same encl-osed in a postpald properly addressed wrapper Ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the sald addresaee ls the Petltloner
hereln and that the address set forth on sald nrapper ls the last known address
of the pet i t ioner.

ter oathg
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
of

Frank & Lydia Salzano

for Redeternination of a Deficlency or Revision
of a Determinati-on or Refund of Personal Income
Tax under Art tc le(s) 22 of the Tax Law for the
Years 1979 & 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she ls over l8 years
of age, and that on the 13th day of March, L987, he/she served the wlthln
notice of Decislon by certifled nall upon tr'rank & Lydla Salzano the petltioners
ln the wlthin proceedlng, bI encloslng a true copy thereof ln a securely sealed
postpald wrapper addressed as foLlows:

Frank & Lydia Salzano
32 Hi l lcrest Rd.
Mt. Vernon, NY 10552

and by depositlng same enclosed in a postpaid properLy addressed wrapper ln a
post office under the exclusive care and custody of the Unl-ted States Postal
Service wlthin the State of New York.

That deponent further says that the said addreasee ls the petitioner
herein and that the address set forth on sald nrapper is the last knowtr address
of the pet l t ioner.

Sworn to before me
13th day of March,

this
1 9 8 7 .
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
of

Gun lll l l- Plunbing Suppl-y Co. , Inc.

for Revislon of a Determlnation or for Refund
of Sales and Use Tax under Articles 28 and. 29
of the Tax Law for the Perlod December 1, L978
through February 28, 1981.

In the Matter of the PetLt lon
of

Gun Hill Plunbing SuppLy Co., Inc.

for Redeterminatlon of a Deficieniy or for
Refund of Corporation Franchl-se Ta:< under
Article 9-A of the Tax Law for the Years 1979
and 1980.

AFFIDAVIT OF !,'AILING

Sta te  o f

County of

New York :
s s .  :

Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 yearg
of age, and that on the 13th day of March, L987, he served the wlthln notice of
DecLslon by certlfied nall upon Murray Appl-enan, the representative of the
petitioner in the within proceeding, bY enclosl.ng a true copy thereof Ln a
secutely seaLed postpaid wrapper addressed as follows:

Murray Applenan
225 Broadway
New York, NY 10007

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on said nrapper le the
l-ast known address of the representative of the petltl-oner.

Sworn to before me thls

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon
of

Frank & Lydia SaLzano

for Redetermination of a Deflciency or Revision
of a Determination or Refund of Personal Income
Tax under Artlcle(s) 22 of the Tax Law for the
Years 1979 & 1980.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, belng du1-y sworn, deposes and eaye that
he/she is an employee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 13th day of March, L987, he served the wlthln notlce of
Decislon by certlfled nall upon Murray Applenan, the representatlve of the
petitloners in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol-lows:

Murray Applenan
225 Broadway
New York, NY 10007

and by depositing same encl-osed in a postpald properly addreesed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce hrtthln the State of New York.

That deponent further says that the said addressee ls the representatLve
of the petitloner hereLn and that the address set forth on satd ltrapper ls the
l-ast known address of the representatlve of the petitLoner.

before me
of March,

ster oat
Tax Law section 174



S T A T E  O F  N E ! i l  Y O  R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E I d  Y O R K  L 2 2 2 7

March 13, L987

Gun II111 Plunblng Supply Co., Inc.
3463 Whlte Plains Rd.
Bronx, NY 10467

Gentlemen:

Please take notlce of the Dectslon of the State Tax CoumLsslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the admlnlstratlve level.
Pursuant to section(s) 113E & 1090 of the Tax Law, a proceeding Ln court to
review an adverse decl.slon by the State Tax Comlsslon nay be Lnstituted only
under Artlcle 76 of the Clvll Practlce Law and Ruleg, and must be comenced ln
the Supreme Court of the Stace of New York, Albany County, wlthln 4 nonths fron
the date of thls nottce.

InqulrLes concernlng the computatlon of tax due or tefund aLlowed ln accordance
wlth thls deeislon may be addressed to:

NYS Dept. TaxatLon and FLnance
Audit EvaLuation Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albanyr New York 12227
Phone # (51E) 457-20E6

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive

Petltioner I s Representative :
Murray Appleman
225 Broadway
New York, NY 10007



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  . N E W  Y  O  R K  T 2 2 2 7

March 13, 1987

Frank & Lydia Salzano
32 l l l l lcrest Rd.
Mt. Vernon, NY LO552

Dear Mr. & Mrs. Salzano:

Please take nottce of the Decislon of the Suate Tax Co q'l.ssLon enclosed
herewlth.

You have now exhausted your right of review at the adnlnlstratlve l-evel.
Pursuant to sectlon(s) 690 of the Tax Law, a proceeding ln court to revtelt an
adverse declslon by the State Tax Counlsslon nay be Lnstltuted only under
Articl-e 78 of the Clvll Practlce Law and Rules, and must be co'm'enced ln the
Supreme Court of the State of New York, Albany County, lrl.thLn 4 nonthg from the
date of thl .s not lce.

Inquirles concernlng the couputatlon of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assesgment Revl.ew Unlt
Bulldtng /19, State Campus
Albany, New York 12227
Phone # (51E) 457-2086

Very cruly yours'

STATE TAX CO}OIISSION

Taxing Bureaurs Representative

Petl t loner I  s Representat lve :
Murray Appleman
225 Broadway
New York, NY 10007



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the t"Iatter of the Petitlon

o f

GUN IIItt PTIJMBING SUPPLY CO., INC.

for Revislon of a Determl-nation or for Refund
of SaLes and Use Taxes under ArtlcLes 28 & 29
of the Tax Law for the Perlod Deceuber 1, f978
through February 28, 1981.

In the Matter of the Petitlon

o f

GUN IIILL PLI]MBING SUPPLY CO. , INC.

for Redeterminatlon of a Deftclency or for
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Years 1979
and 1980. DECISION

In the ldatter of che Petitlon

o f

FRAIiIK SALZANO and LYDIA SAIZAI'I0

for Redetermination of a Deflclency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Years 1979 and 1980.

Petttloner, Gun lllL1 Plunblng Supply Co., Inc., 3463 Wtrlte Plalne Road,

Bronx, New York L0467, fil-ed a petltlon for revlsloo of a deternlnatlon or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

perlod Deceober 1, 1978 through Februaty 28, 1961 and a pet i t lon for redeter-

nLnatLon of a deflclency or for refund of corporatlon franchlse tax uoder

Art lc le 9-A of the Tax Law for the years 1979 and 19E0 (Fl le No. 413f0).
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Patl"ttoners, Frank Salzano and Lydia Sal-zano, 32 Hlllcreet Road' Mt.

Vernon, New York 10552, filed a petltlon for redeterninatlon of a deflctency or

for refund of personal- lncome tax under Artlcle 22 of the Tax Law for the yearg

1979 and 1980 (F l le  No.  41400) .

A hearlng nas comqenced before Sandra Heck, I{earLng Offl.cer' at the

offLces of the State Tax Connlsslon, Two WorLd Trade Center, New York' New

York, on May 15, 1986 at 9:15 A.M. aod contloued to conclueioo on June 10, 1986

at 10:00 A.M. PEtLtioners appeared by Mutray Applemaa, Eeq. The Audlt Divlelon

appeared by John P. Dugan, Eeq. (Anne W. Murphy, Esq., of couneel)

ISSUES

I. Whether petltlonere Frank Salzano and Lydla SaLzano are ltable for

addl.tlonal pereooal- incme tax for the tax years 1979 and 1980.

II. Whether petltLoner Gun H111 PLunblng Supply Co., Inc. ls llable for

addltlonal sales tax based upon the cash aval"lablltty audlt method utlLlzed ln

the personal income tax audLt of Frauk Salzano and Lydta Salzano.

III. Whether pettttoner Gun Htll Plunbtng Supply Co., Ioc., tl.mely ftled a

petltlon protesttog the notlce of deflctency of frenchtse tax pursuaot to

Artlcle 9-A of the Tax Law.

FINDINGS OF FACT

1. on october 7, L982, che Audl.t Dlvtslon lssued a Notlce of Deftclcncy

to petttlonera Frank Selzano and Lydla Salzano aeeerting llablIlty for

addltlonal personal income taxes for tax years 1979 and 1980 lu the amouat of

$9,981.71 p lus penal ty  of  $499.09 and tnterest  o f  $2r2A4.10 for  a  to ta l  due of

$12 ,684 .90 .

2. The petlttoners ttmely flled New York State lncome tax returne for the

tax years 1979 aad 1980, lndlcatlog on each satd return that substantl,ally all
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of thelr lncome was derLved from Frank Salzanole wagee and dLstrLbutlons from

hls pLunbing supply business' petltloner Gun llltl Plunbing Supply Co., Inc.

(" the corporat ion").

3. Petltl.oners lrere subjecced to a fleld audit by the Audlt Dlvlsloa

whlch lnpLeneated a caeh avalLabillty audlt nethod after an inepectLon of

petl"tloneret books aod records lndlcated more lncome than that reported otr

petltlonergt lncoue tax returns.

4. Upon exaninatl.on by the audLtor, it wae determlned fron the New York

personal Lncome tax return that for the year 1979r petlttooerst wagesr exctuetve

of al-l taxes and soctal eecurtty wlthholdlog, were $17,697.26.

5. Petlttonersr total cash dlsburaements for 1979' lncludlog depoelte to

sav{ngs aod checkLng aceounts, ltemLzed deductlons, food and cash out-of-pocket,

was calculated to be $481937.26, ot $311240.00 1o excess of net wages.

6. For the year 1980, pet l t lonerst net l rages were $191255.60.

7. PetLtlonersr cash dtsbursemeota for 1980, locludlng the sane Ltems

listed fot 1979, wlth the exceptlon of a deductton of $600.00 for a check uade

out to cash used for llvlng expenses, was caLculaced to be $60,167.06, or

$401911.46  ln  excess  o f  ne t  wages.

8. In chart form, the cash avallablllty appearsr as follows:

L979

Cash In:

Net Wages

Cash Out:

Depos l ts  to  Sav lngs  $  7 ,L44.LO
Depoelts to PersonaL Checklng 31,023.01

gL7 ,697 .26

1980

$19 ,255 .60

$  15 ,875  .88
35 ,211 .18



Itenized Deductlons
MedlcaL
Paid thru checklng
CootrLbutLons
Pald thru checkLng

Food $30 per week x 5 people
x 52 weeks

Cash out of pocket

-4-

I  ,  655 .00
(614 . s0 )
385 .00
(  I s  . 35 )

7  ,800 .00
I  , 560 .00

-0-
-0-
329  .00
(  r0.oo)

7  ,800 .00
I  ,560.  00

48,937 .26

Legs checks nade out to
cash for llvlng expenses (600.oo)  $60,167.06

D l f f e r e n c e  $ 3 1 , 2 4 0 . 0 0  $ 4 0 , 9 1 1 . 4 6

9. All other llvlng expeoses not llsted above were pald through persooel

checking and therefore were lncluded ln "cagh out" as deposlts to persooal

checking.

10. The Aud{t DLvlsl.on l.ncreased petitlonergt taxeble l.acoue tot L979 by

$31'240.00 and arr lved at the tax on corrected taxable l .ncoae of $6,390.76.

11. Likewlee, the Audlt Divleloa tncreased the taxable Lncoue for 1980 by

$40,911.46 and arr lved at the tax on corrected taxable income of $6,669.98.

L2. Petitlonere offered a closlng statement and the testlmony of Mr.

Nlcholas Napolltano' father of Lydla Salzano, as to the sale of hts bueloese in

L977, tlto years prior to the perLod 1o Lseue, whereln he gave his daughter

$31158.00 ln cash and asslgned to her the proceede of 40 pronlssory ootear oach

ln the gum of $300.00, plue seven percent loterest.

13. Lydla Salzano tegtlfled that she ueed money frou the notes for llvlag

expensee for herself, her spouee and three chLldreor but she produced no cancelled

checkg, coptes of checks or other proof of receipt.

L4. Petltloners presented a letter from Mre. J.C. Salzano, an auot, dated

June 28, L982, whtch attested to the fact that her husband, petittonersr Uncle



15. PetLtLooers aLso subnltted a letter, dated June 28, 1982, addreseed to

thelr accountant, Mf,. Zlnmernan, ln whtch Lydla Salzauo stated that she eaved

over $20,000 ln her houee durlng the years of her marrlage whl.ch she ueed to

pay llvlag expensee ln the years 1979 and 1980.

L6. Lydla Sal.zanors letter and Frank Salzanors Eestlnony alleged that

Frank SaLzanors father depostted funds lnto accounts for eacb of hle chlldreo

durlng the years 1979 and 1980, but the accouot bank book for Frank Salzano was

not introduced.

L7. Frank Salzanots father alLegedly estabLlshed an account for Frank

Salzano at Manufacturers Hanover Trust Co., account number 034-551596f-01, but

the cttle of the account and, therefore control, ls ln petltloner Frank SaLzaoo

ln trust for hls wlfe, Lydla Salzano.

18. Petltloner Lydta Salzano won approxinately $7,000.00 ia cash at

Yonkers racenay Ln L977 whtch she allegedLy kept at houe and used for llvlng

-5-

Nlcholasr g€rve each member of petltlonersr fanlly

of $15,000.00, but wlthout nent l .oo of the date of

documentatlon of the gl"fts,

L979lL98O TOTAL

x Tax Rate of 82

20.  On October  5 ,  1982,  the

and Demand for Paynent of Salee

$3,000.00 or a total amount

the glfts or any eubscantlatlag

lncooe tax

the corpora-

expenses ln 1979 and 1980.

L9. Uslng the addl.tlonal taxable lncome determLned for personal

purposesr the Audlt Dlvteion calculated addltlonal taxabl-e ealee of

tlon for the perlod January 1, 1979 through Decenber 31, 1980:

1978 - AdditlonaL taxable sales per income tax audlt:
1980 - Addltlonal taxable sales per income tax audlt:

$31  ,240 .00
40 ,911 .00

$72 ,151  . 00

$5  , 772 .08

Audlt DLvielon lssued a Notlce of Determlnetloa

and Uee Taxee Due to petltloner Gun H111
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Plunblng Supply Co. Inc. ascertalnlng Llablllty for addltlonal eales and uee

taxes due for the perlod December 1, 1978 through Februaty 28, 1981 Lo the

amount  o f  $5 ,772.08  and ln te res t  o f  $1 ,582.18  fo r  a  to ta l  due o f  $71354.26 .

2L. I,fith the exceptl.oo of sales tax returns f lled by the corporatlon for

the audit perlod, December 1r 1978 through February 28, 1981, the Audit Dlvleion

dld not exanine any books or records of the corporation wlth respect to eales

tax.

22. The Audlt Dlvislon lssued notlces of deflclency for corporatlon

franchtse tax under Artlcl-e 9-A of the Tax Law for the years 1979 and 1980

dated September 6, 1982 and provlded proof of certlfted malllng valldeted by

the Uolted States Post Offlce on September 15, L982.

23. PetLtloners, through thelr representatlver flled a petltloo 1o teeponee

to said notl.ces of defLclency whl.ch was dated Decembet 22, 1982 and recelved by

the Tax Appeals Bureau on December 28, L982.

CONCLUSIONS OF LAI^I

A. That the eash avallablllty audLt nethod nas a valld meana of recon-

ntruct,lng petttlonersr tncome for the audit perlodr tax years 1979 aod 1980.

(Matter of I'Il l l lan Lasky and Ruth Lagky, StatE Tax Comiesl.onr Jul.y 18, f984.)

B, That Tax Law $ 689(e) pLaces the burden of proof upoo the petitiooer

ln any case before the Tax Comleslonr except ln three speciflcally eaumerated

tnstances, nooe of whlch ls appllcable hereln.

C. That petltioners have not sustalned thelr burden of provlng that the

cash avatlablltty audlt nethod enpl-oyed hereln was elther errooeous or lmproper.

D. That the Audlt Dlvlglon erred la asseeelng petltloner Gun lllLL Plunbtng

Supply Co., Inc, for addltlonal sales and use taxes based upon increaged

personal lncome tax of one offlcer of the corporatlon, wlthout revlewLog the
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books and records of the corporatLon for

taxes without Justlficatlon. (Tax Law S

ConnLsslon, 65 ADzd, 44.)

thelr adequacy, and eetlnated

State Tax1138[a]i gbe!941q

thereby

Inc.  v .

E. That petttloner, Guo t11L1 Pluubtng Supply Co., Ioc., dld not tinely

fl1e a petitloo nlthln 90 days of lssuance of the notlces of deflcleucy for

corporat{on franchlse taxes due for the tax perlods endlng December 31, L979

aad Deceuber 31, 1.980 and the appLleatlon for a hearlng l"s therefore deoled

( rax  Law S  1081 [b ] ;  $  1089 [b ] )

F. That the petltton of Frank Salzano and Lydla Salzaao Le dEaled aod the

Nottce of DeficLency dated October 7, 1982 ts hereby suscaioed together ltLth

appllcable penalty and such addltlonaL lntereet as may be lawfully owlag.

G, That the petleton of Gun HiLl Plunblng Supply Co., Inc. wlth regard to

the assessment for addltLooal corporatl.on fraochige tax ls hereby dealed, and

the notices of deftclency dated Septenber 6, 1982 are Bustalned together wlth

such addttlonal lnterest as may be lawfuLJ.y owlag.

It. That the peticton of Gun H111 Plunblng SuppLy Co., Inc. wlth regerd to

the assessment for addltlonal sales and uge taxes le hereby granted in accordaace

wlth Coacluslon of Law ItD" and the Notice of Deternlnatl.oo aad Denand for

Paynent of Sales and Uge Taxes Due lssucd October 5, 1982 ls eancelled.

DATED: Albany, New York STATE TN( COMMISSION

[fAR 131997
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rA-36 (e/76) of  NewS  t a t e

, ,  j { .  f r  ! r  : .  ,  , . r '  ! . .  t . . : ,

York -  Department of Taxat lon and Flnance
Tax Appea ls  Bureau

REQUEST FOR EETTER ADDRESS

Date of Request

a/'/=
Room 1O7 - Bldg. #9 i)"

, : \ .
Slate CamPus
Albany, New YorR 12?;2V

Reeuescldf YAppeals Bureau 
= ̂ .*,

Room 1O7 - Bldg. Ht9. ,:i
Stcte Campus "
Albany, New Yor[ 12727

Please f ind most recent address of taxpayer descr lbed below; return to Person named above.

Soc ia I  Secur i ty  Number

"""r, lfu4tZ
hZ t/.-r,*rur4'/ rylr?

Date  o f  Pet i t ion

-3

Resu l t s  o f  sea rch  by  F l l es

a d d r e s s :

arcneo Dy Sect lon Date  o f  Search

PERI.{ANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



S T A T E  O F  N E I , [  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

March 13,  1987

Frank & Lydta Salzano
32 Hl lLcrest Rd.
Mt. Vernon, NY 10552

Dear Mr. & Mrs. Salzano:

Please take notice of the Declslon of the State Tax Commlselon enclosed
herewlth.

You have now exhaueted your rlght of revl.ew at the admlnl.etratlve level.
Pursuant to sectLon(s) 690 of the Tax Law, a proceedlng l-n court to review ao
adverse declsion by the Stat,e Tax Comisslon nay be lnstltuted only under
Artlcl-e 78 of the CLvll Practice Law and Rules, and nust be cottr-enced 1n the
Supreme Court of the State of New York, Albany Countlr wlthln 4 monthE from the
date of thl .s nottce.

Inquirles concernlng the computation of tax due or refund allowed ln aceordaoce
with thls declston may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assessaent Revlew Unlt
Butldlng #9, State Campus
Albanyr New York L2227
Phone # (516) 457-20E6

Very truly yours'

STATE TAX CO}BIISSION

cc: Taxing Bureauts Representat ive

Petltloner I s Representatlve :
Murray Applenan
225 Broadway
New York, NY 10007
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STATE OF NEW YORK

STATE TAX CO}I\[SSION

In the llatter of the Petltion

o f

GUN ITILL PLU.UBING SUPPLY CO., INC.

fot Revislon of a Decernl.natlon or for Refund
of Sales and Use Taxes under Artlcles 28 & 29
of the Tax Law for the Perlod Deceuber l, 1978
chrough February 28, 1981.

In the Uatter of the Petltlon

o f

GI'N IIILL PLUMBING SUPPLY CO., INC.

for Redeteroinaclon of a Deflciency ot for
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Yeare 1979
and 1980. DECISION

In the Matter the Petltlon

FRA!{K SALZAI'IO LYDIA SALZAI{O

for Redeterminatlon of a DefieLency or for
Refund of Personal Ineome Tax under Artlcle 22
of the Tax taw for the Years 1979 and 1980.

Petlttoner, Gun 11111 Plunblng Supply Co., Inc., 3463 t{trlte Plalns Road,

Bronx, New York L0467, filed a petitlon for revision of a deterninatlon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod December 1, 1978 through Februaty 28,1981 and a pet l tLon for redeter-

ninatlon of a deflclency or for refund of corporatton franchlse tax under

Art icLe 9-A of the Tax Law for the years 1979 and 1980 (Fi le No. 41310) '

o f

o t

and
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Petitloners, Frank Salzaoo and Lydia Salzano, 32 Hlllcreat Road' Mt.

Vernon, New York 10552, flled I p€tltloo for rEdeternlaatioo of a deficlency or

for refund of personaL tacome tax under Artlcle 22 of the Tax Law for the yeara

1979 aod 1980 (F l le  No.  41400) .

A hearlng waa conmenced before Sandra lleck, Heartng Of,fLcer, at the

of.flcee of the State Tax Comlsgloo,, Two World Trade CeotEr, New York, New

York' oo lfray 15, 1985 at 9:15 A.M. and coottoued to concluELoa on Juoe.lO, 1986

at 10:00 A.M. Petltloners appeered by !furrey Appleman, Esq. .The.Audlt DlvtsLoo

appeared by John P. Dugan, Eeg. (Anne W. lfurphy, Esq. r of coucsel).

ISSUES

I. I'lhether petlttoners Fraak Salzano aad Lydla $elzaoo ara lLeble for

additlonal persooal lncome tax for the tex ycars 1979 and 1980.

II. Wtrether petltLoner Gua Htll Plunbiag SuppLy Co., hc. ts llable for

addl,tl.onal salgs tax based upoo the cEsh avellabtllty audit nethod utlll.zed ln

the personal lncoue tax audlt of Frank Salzano aad Lydla Salzaoo.

III. I{trether petlttoner Gun H111 Plunblag Supply Co., Ioc.r ttnely f1led a

petltlon procestlng the notice of deflcleocy of fraochiee tax pursuent to

ArtLcLe 9-A of the Tax Law.

FINDINGS OF FACT

l. 0n October 7, L982, the Audlt Dtvlslon tssued a NotlcE of Deflclency

to petltLoner€r Frank Salzano and Lydla Salzano asserttog Lteblltty for

additlonal personal lncooe taxEs for tax years 1979 and 1980 ln the anouat of

$9,981.71 plus penalty of $499.09 and loteraet of $2,204.10 for e total  due of

$ 1 2 , 6 8 4 . 9 0 .

2. The petlttoners tlnely flled New York State lncome tax returos for the

tax years 1979 aad 1980' lndlcatlng on each sald returo that eubetaotlally all.
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of thelr income was derlved frou Fraak Salzanots wages and dlstributloas frou

hls plunblng supply busioese, petitloner Gun Hllt Plunbiug Supply Co., Ioc.

(ttthe corporatlontt) .

3. Petlcloaers lrere subJected to a fle1d audlt by the Audit Dlvlslon

whlch lnpLemeated a cash avallablllty audlt nethod after an laepectlon of

petltlonerst books aod records lndl.cated nore.locome than that report€d on

potttlonerst iacome ta:. r€turos.

4. Upon exanlnatlon by the audltor, lt was deternlned fron the New Iork

pereonai lncome tax return that for the yeet L979, petitLonargf wegos, sxcluglvg

of all taxes and soclal securlty rithholdlog, were $17r697.25.

5. Peticlonersr total cash dtsburaements for 1979, lncludlng depoeltE Co

eevlngs and checktng accouotsr lteuized deductloas, food alrd cagh out-of-pocktt'

was calculated to be $48,937.26, ot $31,240.00 la exccsa of net wag6s.

6. For the year 1980r pet lEloaerst net l rages were $191255.60.

7. PetttLonerst cash dlsbursen€ats for 1980, lncludl.ng the eame ltene

lleted for 1979, wLth the excepslon of a deduction of $600.00 for a check neda

out to caeh used for ltvlng expea{res, lras caLculated to be $601167.06, or

$401911.46 ln excEaa of oet weges.

8. In chart form, che cash avallabllLty appear€r as fo119we:

1979 1980

Cash In:

Net  Wages $L7,697.26  $19 '255.60

Cash Out:

Depos l ts  to  Sav lngs  $  7 ,L44.L0  $151876,88
Depos l ts  to  Persoua l  Check ing  31 ,023.01  35 ,211.18



Itenlzed Deductloas
t{ed1cal
Patd thru checklng
Cootribuclons
Pald thru checklng

Food $30 per week x 5 peolle
x 52 weeks

Cesh out of pocket

Legs checks uade out to
cash for ltvlng expensss

-4-

I  ,655 .00
(614 .50 )
385 .00
(  15  .35 )

7 ,800 .00
I  ,560 .00

-0-
-0-
329 .00
(  10 .00 )

7 ,800 .00
1 r  560.00

48,937 .26

(600 .00 )  $60 ,167 .06

Dt f fe rence  931 ,240 .00  $40 ,911 .46

9. A11 other llvlng expeoEes not llstad above were pald through peraonal

checklng and therefore were l.ocluded Ln ttcash out'r as depostts to persooal

checklng.

10. The Audlt Dlvlslon lncreased pccltlonersr taxable lncme f,or L979 by

$311240.00 and arrlved at the tax on corrected taxable income'of $6,390.76.

11. Llkewlee, the Audtt Divlsloa locreased the taxable lncme for 1980 by

$40'911.46 aod arrlved at EhE Gex oo corrected caxable lacoue of $6,669.98.

L2. Petltloners offered a clostog Etatement aod the testtnony of t{r.

N{choLas Napolltaoo, father of Lydta Salzaoo, as to the eale of hts buslnese 1o

L977, tlro years prior to the perlod ln lssue, whereLc he gave his daughcer

$3,158.00 tn cash aad asstgned to her the proceeds of 40 pronlssory ootesr esch

ln the sum of $300.00, plus seven percent loterest.

13. Lydia Salzano tEstlfled thac ghe used nooey ftoa th€ not€s for llvlag

expenses for hereeLf, hEr spouse and three chlLdreo, but she produced no cancelled

checks, coptes of checks or other proof of receLpt.

L4. Petltloaers presented e Letter froa Mrs. J.C. Salzaoo, an auntr dated

June 28, L982' whl.ch attested to the fact that her husband, petltl.oaersr Uncle
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Nl.cholasr gav6 each nember of petttlonerst fanlly

of $15,000.00'  but wlthout m€ntLoo of the date of

documeotatlon of the glfts.

$3,000.00 or a total aoouot

the glfts or any subetantlatlog

locoue tEx

the corpora-

$31 ,240 .00
40 r911 .00

$72 ,151 .00

15. Petltloners also subultted a letterr dated June 28, 1982' addreesed to

their accountant, Mr. Ztmennan, tn whl.ch Lydla Salzano gtated that she savcd

over $20,000 tn her house durlng thc years of her narlage whlch she uged to

pay ltvlog expeoses ln the years 1979 aod 1980.

16. Lydia Salzanots letter aod Frank Salzanors testlnony alleged that

Frank Salzanors father depoelced funds lnto accounts for each of hls chlldrco

durlag the years 1979 and 1980, but tbE account bank book for Frank Salzeoo was

not lntroduced.

L7. Frank Salzanofs father allcgedly establlshed an accouat for Frank

Salzano at Maoufacturers Hanover Truet Co., accouot uumber 034-5515961-01' but

the tlcle of the accouot and, therefore control, Ls ln petltl.oner Fraak Salzano

ln trust for hls wtfer Lydta Salzano.

18. Petttloner Lydla SalzEoo lron approxlmately $71000.00 ln eash at

Yoakere receway Ln L977 which she allegedly kept at hone and used for llvtog

expeases ln 1979 and 1980.

19. Uslng the addltloual taxable lncome determlned for peraonal

purpoaes, the Audlt Dlvl.sLon calculated addltlonal taxable gaLes of

tlon for the perlod Jaauary l, 1979 through December 31, 1980:

1978 - Addlttonal taxable sales per income tax audlt:
f980 - AddltlonaL taxable sales per incone tax audlt:

1979/r980 TOTAL

x Tax Rate of 8Z

20. 0n October 5, 1982, the

and Demand for Pa5rueot of Sales

.  $5  ,772 .08

Audit DtvlsLon lssued a Notlce of DeteruLnatton

and Use Taxes Due to petltlooer Guo ElLl
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Plunbiag Supply Co. Ioc. ascErtalolag llablllty for addttloaal saLee and use'

taxes due for the perlod December 1, 1978 through Febnraty 28, 1981 ln the

aoount of $5,772.08 and lntereat of $11582.18 for a total  due of $71354.26.

21. $Itth the exceptlon of sales tax returne fl1ed by the corporatlon for

the audlt pertod, Deceuber l, 1978 through Februaty 28, 1981, the Audlt Dlvlsion

dld not exantne any books or records of the corporaElon wlth respect to Ealee

tax.

22. The Audlc Dlvlslon lssued oot,lces of deflclency for corporatLon

fraachlse tax under Artlcle 9-A of the Tax Law for the years 1979 aod 1980

dated September 6, 1982 and provtded proof of certlfied nalllng valldated by

the Ualted Staces Poet Offlce oa Septeuber 15, 1982.

23. Petltl.oners, through thelr represeotaclve' fl led I Petttlon tn respooce

to sald ootices of deflclency whLch waE dated December 22, 1982 and recetvod by

the Ta:r Appeals Bureau on December 28, L982.

CONCLUSIONS OF LAW

A. Thae the caeh availablllcy audlt nethod lraa a valtd means of recoo-

structlng petitlonersr Lncoue for the audtt perlod, tax yeaf,s 1979 aod 1980.

(Matter of l{ll lLa,u Laeky and Ruth Lasky, State Tax Comission, July 18, 1984.)

B. That Tax Law $ 689(e) places the burdea of proof upoa the p€tLtioacr

ln aoy case beforo che Tax Connlgelon, except la three epeclflcally eannerated

lnatances, none of whlch ts appllcable hereln.

C. That pecltlooers have not sustal.oed thelr burden of provlog that the

eaeh avalleblllty audlt nethod eoployed hereln wag elther errooeous or lmproper.

D. That the Audlt Dlvlsloa erred lu assesslng petltloner Gua H111 Pluoblng

Supply Co., Inc. for addltlonal sales aod use taxes baEed upoo lncreased

personal lncome tax of oae offlcer of the corporatlon' rrlthout revlerrlng thc
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books and records of the corporaEloo for thelr adequacy, aad thereby estluated

caxes wtthout Justlflcatioo. (Tax Law S 1f38[a]; Chartalr' Inc. v. State Tax

Co lsstoa' 65 ADZil 44.)

E. That petltLouer, Guo H111 PlunbLng Supply Go., Inc. ' dld not tLuely

flLe a petLtloo wlthin 90 days of lssuaoce of the ootices of deflcleacy for

corporatloo franchlse taxes due for the tax pertods endlng December 3L, L979

aad December 31, 1980 aod che applicacloa for a hearing ls therefore deni.ed

(Tax  Law S  1081 [b ] ;  $  1089 [b l )

F. That the petttlon of Frank Salzano and Lydla Salzeoo 1s denled and the

Notlce of Defteiency dated October 7, 1982 ts hereby sustalned together wich

appllcable penalty and such addlclonal loterEet as nay be lawf,ully owlag.

G. That the petltlon of Gua Etll Plunblng Supply Co., Inc. wlth ragard to

the aeeessnent for addltloaal corporatloa fraochtee tax ls hereby danled, aod

the notices of deflcl.ency dated Septeuber 6, 1982 are sustatned tog€ther wtth

such addLtlonal loterest as may be lawfully owtng.

H. That the pet{tLoa of Gun H111 Plrrnblng Supply Co., Inc. wlth regard co

the assessm€at for addicloaal salee and use t.rxes ls hereby granted in accordancE

lrlth Conclustou of Law rrDrf aDA the Notlce of DeternlnatLon and Deoaod for

Payment of Sales aod Use Taxes Due lseued October 5, 1982 ls cancelled.

DATED: Albany, New York STATE TN( COMMISSION

MAR 131987
PRESIDENT


