
STATE OF

STATE TAX

NEI^I YORK

COMMISSION

In the Matter of the Petitlon
o f

Green Island Grocery, Inc.
dlb/a 24 Hour King Subs & Newe, Inc.

for RedetermLnation of a Deficlency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 6, 29 of the Tax Law for the
Period 3 /  L I  83-21 29 |  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, depoees and says that
he/she ls an employee of the State Tax Connlsslon, that he/she Le over 18 yeara
of age, and that on the 20th day of February, L987, he/she served the wlthLn
not lce of Decision by cert i f led mai l-  upon Green Island Grocery, Inc.,  dlbla 24
Hour Klng Subs & News, Inc. the petltioner ln the wlthin proceedlng' bI
encloslng a true copy thereof Ln a securely sealed postpald wrapper addressed
as fol lows:

Green IsLand Grocery, Inc.
d/bla 24 Hour King Subs & News, Inc.
26 Mohawk St.
Albany, NY 12204

and by deposLting same encl-osed tn a postpald properly addreeeed wrapper ln a
post office under the excluslve care and custody of the United Statee Poetal
Servlce wlthLn the State of New York.

That deponent further says that the said addressee is the petltloner
herein and that the address set forth on said rrrapper is the last knordn address
of the pet i t ioner.

Sworn to before me this
20th day of February, 19

inlster oaths
pursuant to Law sect ion L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Shirley Dubray
Off icer of Green IsLand Grocery, Inc.
dlb/a 24 Hout Klng Subs & Newe, Inc.

for Redeterminatlon of a Deficiency or RevLslon
of a Determination or Refund of Sal-es & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
Period 3 /  L /  83-2 I  29 /  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and eaye that
he/she ls an employee of the State Tax Comml-ssLon, that he/she Ls over 18 yeara
of age, and that on the 20th day of Februaryr L987, he/she served the wlthln
notice of Decl-sLon by certified mall upon Shirley Dubrayr OffLcer of Green
Island Grocery, Inc.,  dlb/a 24 l lour Klng Subs & News, Inc. the petLt ioner ln
the within proceedlng, by enclosing a true copy thereof in a securely eealed
postpald rrrapper addressed as foLLorrs:

ShtrJ-ey Dubray
Off lcer of Green Isl-and Grocery, Inc.
dlbla 24 Hour King Subs & News, Inc.
26 Mohawk Street
Albany, NY L2204

and by deposLting same enclosed ln a postpaid properly addressed wrapper tn a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addreasee ls the petltloner
herein and that the address set forth on sald lrrapper ls the last known addrese
of  the  pe t i t ioner .

nister oaths
Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Green Island

for Redetermination of
of a Determlnation or
under Art ic l-e(s) 28 &
Perlod 6 |  I  I  8L-21 29 /  84.

of the Pet i t lon
o f
Grocery, Inc.

a Deficlency or Revislon
Refund of SaLes & Use Tax
29 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of A1-bany :

Davld Parchuck/Janet M. Snay, belng duly eworn, deposes and says that
he/she Ls an enployee of the State Tax Comlsstonr that he/ehe ls over 18 years
of age, and that on the 20th day of February, 1987, he/she served the wLthln
notice of Declsion by certified mail upon Green Ieland Grocery, Inc. the
petltioner in the wlthin proceedi-ng, by encl-osing a true copy thereof ln a
securely sealed postpald rrrrapper addressed as follows:

Green IsLand Grocery, Inc.
165 Paine St.
Green Island, NY 12183

and by depositlng same enclosed ln a postpaid properly addressed wrapper Ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addresaee ls the petltioner
hereln and that the addresa set forth on sald lrrapper ls the last knonn addrees
of the pet l t loner.

Sworn to before me thls
arY, 1987.

sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the PetLtlon
of

Shlrley Dubray
Off lcer of Green Island Grocery, Inc.

for Redetermination of a Deflclency or Revislon
of a DetermLnation or Refund of Sales & Use Tax
under Article(s) 28 C 29 of the Tax Law for the
P e r l o d  6 / I l 9 L  -  2 1 2 9 1 8 4 .

AFFIDAVIT OF UAILING

State of New York :
s s .  3

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly eworn, deposes and says that
he/she ls an employee of the State Tax Cornmlssionr that he/she Ls over 18 yeara
of age, and that on the 20th day of February, L987, he/she served the wlthla
notice of DecLslon by certified maiJ- upon Shirl-ey Dubrayr Offlcer of Green
IsLand Grocery, Inc. the pet i t ioner ln the wlthln proceedlng, by encloslng a
true copy thereof in a securely sealed postpal.d wrapper addressed as follows:

Shirley Dubray
Off icer of Green Island Grocery, Inc.
26 Mohawk Street
AJ-bany, New York 12204

and by depositing same enclosed in a postpald properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the petltloner
hereln and that the address aet forth on said wrapper ls the last known address
of  the  pe t i t loner .

er oat
Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
of

Green Island Grocery, Inc.
d/b/a 24 Hour King Subs & News, Inc.

for Redeterminatlon of a Deficlency or Revlslon
of a Deterui.nation or Refund of Sales & Use Tax :
under Articl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  3 1 1 1 8 3 - 2 / 2 9 1 8 4 .  :

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and eays that
he/she is an employee of the State Tax Connlsslon, that he/ehe ls over 18 yearg
of age, and that on the 20th day of February, 1987, he served the wlthln notLce
of Decision by certlfted mail upon James D. Linnanr the representatLve of the
petitloner ln the wlthln proceeding, by encLosing a true copy thereof ln a
securely seaLed postpaid nrapper addressed as fol-lorils:

James D. Llnnan
Llnnan, Shea & Flannery
61 Co lunb la  S t . ,  Su i te  300
Albany, NY 12207

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post office under the excl-uslve care and eustody of the Unlted States Poetal
Service lrithin the State of New York.

That deponent further says that the sald addresaee ls the representative
of the petitioner herein and that the address set forth on sald wrapper ls the
last known address of the representative of the petitLoner.

AFFIDAVIT OF }IAILING

Sworn to before me thls
ofrfrebruary, L9

pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Shlrl-ey Dubray
Off lcer of Green Island Grocery, Inc.
dlb/a 24 Hour King Subs & News, Inc.

for Redeterminatlon of a Deflctency or Revislon
of a Determinatlon or Refund of SaLes & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
Period 3 /  I  |  83-2 |  29 I  84.

AI'FIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Comnisslon, that he/she 1s over 18 yeare
of ager and that on the 20th day of February, 1987, he served the lrlthln notice
of DeclsLon by certified mail- upon James D. Linnanr the representatlve of the
petitloner ln the wlthin proceedlng, bI encloslng a true c6py thereof ln a
securely sealed postpald wrapper addressed as follows:

James D. Linnan
Linnan, Shea & Fl-annery
61 Colunbla St. ,  SuLte 300
Albany, NY L2207

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a
post office under the excl-usive care and custody of the United Statee Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitioner herein and that the address set forth on said ltrapper le the
l-ast known address of the representative of the petitloner.

o

before me this
of.  February, 19q

ter oat
Law sectton L74pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtion
of

Green Island Grocery, Inc.

for Redeterminatlon of a Deflclency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Period 6 |  L |  8L-2129 /  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

David Parchuck/Janet I'1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnission, that he/she ls over 18 yeara
of age, and that on the 20th day of February, L987, he served the wlthLn notlce
of Decislon by certified naiJ- upon James D. Llnnan, the representative of the
petltj-oner in the withln proceeding, bI enclosing a true copy thereof tn a
securely sealed postpald lrrapper addressed as followe:

James D. Linnan
Linnan, Shea & Flannery
61 CoLunbia St. ,  Suite 300
Albany, NY L2207

and by deposltlng same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the United States Poetal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner hereln and that the address set forth on said wrapper Le the
Last known address of the repreaentatl-ve of the petitioner.

Sworn to before me thls
,  1987.

ster oat
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shirley Dubray
Off lcer of Green Island Grocery, Inc.

for Redeterminatlon of a Deflclency or Revlslon
of a Determi.natlon or Refund of Sales & Use Tax
under ArticLe(s) 28 & 29 of the Tax Law for the
P e r i o d  6 / L l 8 L  -  2 1 2 9 1 8 4 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes aud 88ys that
he/she l-s an employee of the State Tax Coumlssion, that he/she ls over 18 yearg
of age, and that on the 20th day of Februaryr 1987, he served the wlthln notl.ce
of Decision by certlfled mail upon James D. LLnnan, the representatLve of the
petitioner in the withln proceeding, bY enclosing a true copy thereof Ln a
securely sealed postpaid wrapper addressed as foll-ows:

James D. Llnnan
LLnnan, Shea & Flannery
6L Co lunb ia  S t . ,  Su i te  300
Albany, NY L2207

and by deposl.ting
post offLce under
Servlce within the

That deponent
of the pet i t ioner
last known address

same enclosed ln a postpaid properly addreseed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the repreaentatlve
hereln and that the address set forth on said wraPPer ls the

of the representat{ve of the pet i t ioner.

Sworn to before me this
20rh of Fe , -L987

pursuant to Tax Law sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R R  L 2 2 2 7

February 20, 1987

Green IsLand Grocery, Inc.
dlbla 24 Hour Klng Subs & News, Inc.
26 I'tohawk St.
Albany, NY L2204

Gentlemen:

PLease take notlce of the Declslon of the State Tax CoomLgslon encloeed
herewlth.

You have now exhausted your rtght of review at the admlnistratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse declslon by the State Tax Commlsslon nay be lnstLtuted only under
Articl-e 78 of. the Clvl1 Practlce Law and Rulesr and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr nlthln 4 months frou the
date  o f  th is  no t ice .

Inquirles concernlng the computatlon of tax due or refund allowed Ln accordance
with thls decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatl.on Bureau
Assessment Revlew Unlt
Bulldlng if9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COUMISSION

cc: Taxlng Bureaufs Representat lve

Petl tLoner I  s Representat ive 3
James D. Linnan
Llnnan, Shea & Fl-annery
6 l  CoLunb la  S t . ,  Su l te  300
Albanyr NY 12207



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O . U M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 20, 1987

Shlrley Dubray
Officer of Green Island Grocery, Inc.
dlbla 24 Hout King Subs & News, Inc.
26 Mohawk Street
ALbany, NY L2204

Dear Ms. Dubray:

PLease take notice of the DecisLon of the State Tax Comnlssloo enclosed
herewtth.

You have now exhausted your rlght of revlew at the adninietratlve leveL.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlew an
adverse declslon by the State Tax Connlssion nay be instituted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be cornmenced ln the
Supreme Court of the State of New York, Albany County, wl.thl.n 4 nonths fron the
dat,e of thts not ice.

Inquirl.es concerning the conputatlon of tax due or refund allowed ln accordanee
with this declsion nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COIDIISSION
cc: Taxing Bureaurs Representat lve

Petl t ioner t  s Representat lve:
Janes D. Linnan
Linnan, Shea & Flannery
61 Co lumbia  St . ,  Su l te  300
Albanyr NY 12207



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } f I S S I O N

A L B A N Y ,  N E I , T  Y O R K  L 2 2 2 7

February 20, f987

Green Island Grocery, Inc.
165 Pa ine  St .
Green Island, NY L2I83

Gentlemen:

PLease take notlce of the DecLslon of the State Tax Comlsslon enelosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstrat,lve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Connlssion nay be instltuted only under
Article 78 of the C1vll Practlce taw and RuLesr and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr nithln 4 monthe fron the
date  o f  th is  no t lce .

Inquiries concerntng the computatlon of tax due or refund allowed in accordance
wlth thls deelsl.on may be addressed to:

NYS Dept. Taxatlon and Finance
Audtt Evaluatlon Bureau
Assessment Review Unlt
Buttdlng il9, State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive

Petl t ioner t  s Representat lve :
James D. Linnan
Llnnan, Shea & FJ-annery
61 Colunbia St. ,  Suite 300
Al-bany, Mf 12207



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E l t  Y  O R K  L 2 2 2 7

February 20, L987

Shlrley Dubray
Off lcer of Green Island Grocery, Inc.
26 Ylohawk Street
Albany, New York L2204

Dear Ms. Dubray:

Please take notlce of the Declslon of the State Tax Commisslon encloeed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revtew an
adverse decision by the State Tax Coumisslon nay be lnstltuted only under
Artlcle 78 of the Clvtl Practlce Law and RuLes, and nust be commenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 uonths fron the
date of thts not ice.

Inguirles coneerning the comput,at,ion of tax due or refund allowed ln accordance
wlth this decisLon nay be addressed to:

NYS Dept. Taxat,lon and Ftnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Bul ldlng #9, State Caupus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive

Pet,ltloner I s Representatlve 3
James D. Llnnan
Linnan, Shea & Flannery
6 l  Co lumbia  St . ,  Su i te  300
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

GREEN ISLAND GROCERY, INC.
DIBIA.24 TIOUR KING sUBs & NET'rs, INc.

for Revislon of a Deterutnatlon or for Refund
of Sales and Use Taxes under Arctcles 28 ao,d 29
of the Tax Law for the Perlod March 1, 1983
through February 29, L984.

In the Matter of the Petlttoo of

o f

SHIRLEY DUBRAY,
OFFIEER OF GREEN ISLAND GROCERY, INC.
DIBIA 24 IIOUR KING SUBS & NE}TS, INC.

for RevLslon of a Deterntnatton or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the PErtod March 1, 1983
through February 29, L984.

In the Matter of the Pecttton

of

GREEN ISLAND GRoCERY, INC.

for Revislon of a Deterrnlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and,29
of the Tax Law for the Pertod June 1, 1981
through February 29, L984.

In the Matter of the Petttlon

o f

SITIRLEY DUBRAY,
oFFICER 0F GREEN ISLAND GRoCERY, INC.

for Revleton of a Deteroiaattoo or for Refund
of Salee and Uee Taxes under ArtLclee 28 afi. 29
of the Tax Law for the Perlod Juae I, 1981
through February 29, 1984.

DEEISION
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PetitLoner, Green Island Grocery, Tnc, dlbla 24 Hout Klng Sube & Newa,

Inc.r 26 Mohawk Street, Albanyl New York L2204, flled a petltton for revtglon

of a deternlnation or for refund of sales and use taxes uEder Artl.clee 28 aod

29 of the Tax Law for che perlod March 1, 1983 through Februaty 29, 1984 (Ftle

No .  58050) .

Petitloner, Shlrley Dubray, offlcer of Green Islaod Grocery, Io.c. d,lbla 24

Ilour Klng Subs & News, Inc.r 26 Mohawk Street, Albany, NewYork 12204' flled a

petltlon for revlslon of a deterul.nation or for refund of eales aod uEe ta:rsg

under Artl"cles 28 and 29 of the Tax Law for the perlod March 1, 1983 through

February 29, 1984 (Fl le No, 58048).

Petltloner, Green Island Grocery, Ioc., 165 Patae Street, Green lelaod,

New York 12183, fl1ed a petltLon for revlslon of a determtnatlon or for rcfund

of salEs and use taxes under Arttcles 28 and 29 of the Tax Law for thE period

June l,  1981 through February 29, 1984 (Fl le No. 58049).

Petltloner, Shl.rley Dubrayr officer of Green lgland Groceryr l:o.c., 26

Mohawk Street, Albany, New York L2204, flled a petltlon for revlslon of a

deternlnation or for refund of sales and use taxea under Articles 28 aod 29 of

the Tax Law for ttre perLod June 1, 1981 through February 29, 1984 (FllE No.

s8802 ) .

A consoll.dated hearlng was held before Joseph I'I. Plnto, Jr. ' Hearlog

Offlcerr at the offlces of the state Tax counlsetoo, Bulldlng #9, I{. A.

Harrtman State offlce Bulldlng Gampus, Albany, New York, on Auguet 19' 1986 at

1:15 P.M., wlth al l  brlefs subnLtted by November 28, 1986. Petlt loaers appeared

by Ltnnan, Shea & Flanoerlr Esqs. (Janea D. Llnnao, Esq., of couoeEl). The

AudLt DlvteLon appeared by John P. Dugan, Esg. (Arnold M. Glase, EBg., of

counsel).
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ISSUE

Whether petlttoners filed petttlons for a hearlng wlth the State Tax

Co'nlsslon wlthln ninety days fron the date of the notlces of determiaatloo and

demands for payne'ot of sales and use taxee due.

FINDINGS OF FACT

I ,  on Octobet 24,1984, the Audlt Dlvleion iesued to Greeo rsland Groceryr

I:ac. dlbla 24 tlour Klng Subs & News, Ioc. a Notlce of Deternlnatl.on and Deoand

for Payment of Sales and Use Taxeg Due for the perlod March l, 1983 through

February 29, 1984, stating total tax due Ln the sum of $8,646.12r peoalty of

$1 '451.14 and tnterest  o f  $1 '096.22,  fo t  e  to ta l  a .mount  due of  $11 '193.48.

2. 0o octobet 24, 1984, the Audlt Divtelon lssued to Shirley Dubray' as

an offtcer of Graen Island Groceryr Inc. d/b/a 24 llour Klng Subs & Newe, Ioc.,

a Notlce of Determlnation aod Demand for Payneat of Sales and Use Taxee Due for

the period March 1, 1983 through Februaty 29, 1984, etattng total tax due of

$81646.12,  penal ty  of  $1,451.14 and tnterest  o f  $1,096.22,  for  a  to ta l  anount

due  o f  $11 ,193 .48 .

3. 0n Octobet 24, 1984, the Audlt Dlvlslon lesued to Green Island Groccryr

Ioc. a Notlce of Determinatlon and Demaad for Payneot of Sal-es aod Use Taxee

Due for the perlod June 1, 1981 through February 29, L984, statlag total tax

due of  $17,389.68,  penal ty  of  $3,987.62 anrd ln terest  o f  $5 '319.90 '  for  a  to ta l

amount due of $26,697.20.

4. on Octobet 24, 1984, the Audlt Dlvlslon tssuEd to Shlrley Dubrayr as

an offlcer of Green Island Grocery, Ioc., e Notlce of Deterulnatlon aud Donand

for Paynent of Sales and Use Taxes Due for the perlod June l, 1981 through

February 29,  1984'  s tat ing to ta l  tax due of  $17 '389.68 '  penal ty  of  $3,987.62

and lnterest of $51319.90, for a tocaL amount due of $26,697.20.
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5. Each of the four aforementloned uottces of deternlaatlon were tesued

to the respectlve petltloners on October 24, 1984 at the addrasaes supplled by

petLtloner Green Island Groceryr Inc. tn lts suall buelnesE corporatton

lnfornatton report for the tax year 1983. A nalllog 1og' date-etanped by

the Unlted States Postal Servlce and return receipte for each of th€ notlcee of

deternlnatlon wlth correlatlog article oumbers, gubgtantiated the lssuance of

sald nottces on October 24, 1984 and thalr recelpt by the respectlve petltloners.

6. Petltloner Greeo Islaad Grocery, Inc. flLed lts petltloo for revlsloo

of a deterutnatton or for refuad of salEs and use taxeg under Aretclee 28 aod

29 of the Tax Law for the pertod Juoe 1, 1981 through Februaty 29, 1984 on

January 23, 1985 by hand deLlvery to the Albany offlce of the Tax Appeals Bureau.

Petltloner Shirley Dubray, as an offlcer of Green IsLand Groceryr Inc.r flled a

petltlon for revl'ston of a determloatioo or for refund of salee and uee taxeg

under ArtLcles 28 and 29 of the Tax Law for the pertod June 1, 1981 through

Febtuary 29r 1984 on Januaty 23,1985 by mall. Petltloner Greea Island Groccry,

Lnrc, d.lbla 24 ttour Klng Subs & Newsr Inc. flled a petltlon for revLeion of a

determlnatton or for refund of eales and use taxeE uoder Artlcles 28 and 29 of

the Tax Law for the perlod March 1, 1983 through Februaty 29, 1984 oo Januarl 23'

1985 by hand dellvery to the Albaoy offlce of the Tax Appeals Bureau. Petltloner

Shlrley Dubray, as an officer of Greea Island Groceryl loc. d/b/a 24 Hour Klng

Subs & News, Inc. r flled a petttton for revisloa of a deterutoation or for

refund of gaLee aod use taxes under ArtLcLes 28 and 29 of the Tax Law for tbe

perlod March 1., 1983 through Februaty 29, L984 on Januarl 23,1985 by hand

dellvery to the Albany offce of thE Tax Appeals Bureau. Each of the aforemeatl,oned

petltlons were flled on the nlnety-flrst day after tssuance of the four respecttve

notices of deternLnatlon and demands for paynent of gales aod use taxes due.
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7. Petltloner Shlrley Dubrayr as offtcer of Greeo Island Grocery' Ioc.r

dleagreed wtth the Statenent of Proposed Audtt AdJustuent sent to her on

September 17, 1984. tler dlsagreement lres expressed ln a letter from Jancg D.

Llnnan, Esq., whlch was sent to the Departnent on OctobEr 19, 19841 two daye

after the thlrty day tlne llnit had explred. The Stateuent of Proposed Audit

AdJustnent states on tts face:

"Fal.lure to e{ther agree or dlsagree to thls Steteuent of Proposed
Audlt Adjustnent wl"thLn 30 days w111 reeult la the iseuaace of a
Notlce of Deternlnatlon for Sales aod Use Taxes Due.tt

8. Janes D.'Ll.nnan, Esq., had not fl1ed a Power of Attoroey wlth tba

Department of TaxatLon and FLnaoce prlor to sendlog the letter dleagreelog wlth

the Statenent of Proposed Audlt AdJuetnentr aad the earllest tlme Mr. tlnnan

couLd have beEn the authorlzed representatlve pursuant to the date oo ble Porer

of Attorney was Novenber 30, 1984, over a month after the lssuance of the

notLces of determlnation and denande for payuent of sales and uee texes dua

lssued to each of the four petltl"oners herein.

CONCLUSIONS OF LAW

A. That Tax Law $ f138(a)(1) provtdes, ln pert lnent paf, t r  that:

rfNotlce of such deternlnatton shall be gLven to the pErson 1lab1a for
the collectilrn of, payment of tax. Such deternlnation shall floally
aad lrrevocabLy fix the tax unless the per{ron agalnst whon lt ts
assessed, wtthtn nLnety days after glvlng nottce of euch deterntoa-
tlon, shall apply to the tax counisslon for a heariog, or unlees the
tax couuisston of lts olrn motton ehatl redeterulne the 88og.rl

B .  That  20  NYCRR S 601.3(c )  s ta tes :

'(c) Tine LLuttattons. The petltlon nust be flled wtthin the
tlue llnttatlong prescr{bed by the appllcable st,atutory sectlong, and
there can be no extensLon of that ttne llnltatlon. If the petlttoo
ts flled by nall, lt must be addreesed to the parcLcular operating
bureau ln Albany, New York. When nalled' the petltlon w111 be deened
fil-ed on the date of the Uoited States postuark stanpEd oo the
envelope.... The petltion may also be fiLed wlth the operatlog
bureau, by dellvery, durlng busioess hours, at the offlcee of the
partLcular operating bureau ln Atbany, NEw York."
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C. That the petltlons of Green Island Grocery, Inc. r Green Igland Groceryr

Inc. d/b/a 24 Hour Klng Subs & Newa, Inc., and Shirley Dubrayr de 8o offlcer of

Green Island Grocery, Tnc. dlb/a24Hout King Subs & News, Inc. '  wef,e oot

tinely fl1ed by dellvery to the Tax Appeals Bureau ln Albany, New York, stnce

they were recelved by the Tax Appeals Bureau on January 23, 1985' the nlnety-ftrst

day after lssuance of the ootLces of deternlnatlon aod denands for payneot of

salee and use taxes due, dated 0ctober 24, L984.

D. That the petLtloa of Shlrley Dubrayr as offlcer of Green Islaod

Groeeryr Inc.r lras not tinely flted by uall slnce the Unlted States Postal

Service po€rtmark on the envelope contaLnlng sald petltLon ls marked Jaouary 23,

1985, the nlaety-flrst day after iesuance of the NotLce of Deternloatloa and

Demand for Pay66ot of Sales and Uee Taxes Due on 0ctober 24, f984.

E. That sectlon 1138(a) of the Tax Law clearLy provldes that the Tax

CommissLonrs determlnatl"on ls flnal uoless the taxpayer appltes for a heariag.

No such hearlog was requested and the fact that petltloners protested the

Departmentrs Statement of Proposed Audlt AdJustment cennot serve to eupplant

the etatutory requlrenent that a hearlng be requested lrithln nlnety deye of the

Tax CoumlssLontsr notice of deterulnatlon (Wesc Mountain Corp. v. State of New

York Departuent of Taxatioa and Fiaance, 105 AD2d 989, 990' affd 64 NY2d 99f).

F. That the petltlons of Green Island Grocery, Iac., Shirley Dubray, aa

offlcer of Green Island Groceryr Inc., Greea Island Groceryr Inc. d/b/a 24 Hour

Klag Subs & News, Inc., and ShtrLay Dubray, as officer of Green Igland Groceryr

Inc. dlbla 24 ttour Klng Subs & News, hlc., are hereby denled and the notlces of

deternlnatlon and denands for payneat of eates and use taxes due, dated October 24r



1984, af,e sustalned, together

nay be Lawfully owlng.

DATED: Albany, New York

FEB 2 0 1987
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with penaltles and such addltlonal. toterest as

STATE TN( COMMISSION


