
:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Harrls L. Gordon
Secretary of Dlversl f led Fl lght,  Inc.

for Redeternrl.nation of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  rhe  Per lod  9 lL /74  -  5 /3L /18 .

That deponent further says
hereLn and that the address set
of the pet l t ioner.

Sworn to before ne this
16th day of January, 1987.

fr
AuthorLzed to admlnlster oaths
pursuant to Tax Law sectlon 174

AFFIDAVIT OF MAILING

that the satd addressee ls the petltloner
forth on sald nrapper ls the last knoltn address

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she ls an employee of the State Tax ConntssLon, that he/ghe ls over 18 years
of age, and that on the 16th day of January, L987, he/she served the wLthln
not lce of Declslon by cert l f led nal l  upon I larr ls L. Gordon, Secretary ot
Dlverslfled Flight, Inc. the petltloner ln the withln proceedlng, by encJ.oel.ng
a true copy thereof in a securely sealed postpald lnrapper addressed as follows:

Harrls L. Gordon
Secretary of Diversi f ied Fl ight,  Inc.
P . O .  B o x  3 2
Montlcello, NY L270L

and by deposLtlng same enclosed ln a postpatd properly addressed wrapper ln a
post offlce under the exclusive care and cust,ody of the Unlted States Postal
Servlce wlthl-n the State of New York.



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltion
o f

Harris L. Gordon
Secretary of Dlversl f ied Fl lght,  Inc.

for RedeterminatLon of a Deficiency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l74  -  513L178.

AFFIDAVIT OF }IAILING

State of New York :
9 S .  3

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she 1s an employee of the State Tax Conmlsslon, that he/she is over 18 yeers
of age' and that on the 16th day of January, L987, he served the wl.thln notlce
of Declsion by certlfled mall upon Morrls Turetzky, the representatlve of the
petltl-oner in the wlthln proceedlng, by enclosLng a true copy thereof in a
securely sealed postpald nrapper addressed ae fol lows:

Morris Turetzky
c/o Jacob Aks
One James St ree t ,  P .0 .  Box  709
Monticello, NY L27OL

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the excLuslve care and custody of the Unlted Statee Postal
Service wlthln the State of New York.

That deponent further says that the said addressee Ls the representatlve
of the petitioner hereln and that the address set forth on sald rtrapper ls the
l-ast known address of the representatlve of the petttioner.

sworn to before ne thls
16th day of January, 1987.

pursuant, to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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January 16, 1987

HarrLs L. Gordon
Secretary of Diversl f led Fl lght,  Inc.
P . O .  B o x  3 2
Monticel lo,  NY L270L

Dear Mr. Gordon:

Please take notice of the Declslon of the State Tax Coumlsslon encloeed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve l-evel,.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsion by the State Tax Cor"misslon may be lnstltuted only under
ArtLcle 78 of the Clvll Practlce Law and RuLes, and must be conmenced Ln the
Supreue Court of the State of New York, Albany Countlr within 4 nonths from the
date of thls not lce.

Inqulries concerntng the computation of tax due or refund alLowed tn accordance
wlth this decLsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bullding #9, State Campus
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaur s Representatlve

Petltioner r s Representatlve :
Morris Turetzky
c/o Jacob Aks
One Jarnes Street,  P.O. Box 709
Montlcello, NY I270I



STATE OF NEW YORK

STATE T$( COMMISSION

In the Matter the Petltlon

HARRIS L. GORDON
SECRETARY 0F DIVERSTFTED FLrcHT, rNC.

for Revlslon of a DeternlnatLon or for Refund
of Salee and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod Septenber 1, 1974
through May 31, L978.

o f

o f

DECISION

Petl t loner,  Harrts L. Gordon, Secretary of Diversl f led Fl lght,  Inc,,  P.O.

Box 32, Montlcello, New York 12701, flled a petLtlon for revlgion of a dcterulaatlos

or for refund of ealee aod use taxes under Artlcleg 28 aod 29 of the Tax Law for

the period Septenber l, 1974 through llay 31, 1978 (flls No. 434L2).

A hearing lras courmenced before Frank A. Landers, Hearlng Offlcer' et the

offlces of the State Tax Conml.eslon, Two World Trade Center' Ncw York, Ncw

York, on May 9, 1985 at 9:15 A.1"1. and contlnued to concLusion on Octobet 7,

1985 at 4:15 P.M., wlth alL br lefs to be f l1ed by Ocrober 15, 1986. PGtl t loaer

appearecl by l"lorrls Turetzky, Esq. The Audlt Divielon appeared by John P.

Dugan, Eeq. (Joseph W. Pintor Jr. ,  Eeq.r of  counsel) .

ISSUES

I. Whether the Audlt Dlvislon properly deterulned the salee aod uge tax

llablllty of Dlverslfled Fllght, Inc. for the pertod Septeober 1, 1974 through

May  31 ,  L978 .

II. lJhether petltloner, Ilarrle L. Gordoa, lras a person requtred to collect

tax wlthln the meanLng of sectl"on l13I(1) of the Tax Law aod, thereforo, could
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be held personally Llable for any taxes due from Dlverelfled Fllght, Inc.

pursuant Eo sectloa 1133(a) of the Tax Law.

FINDINGS OF FACT

1. Durlng the perlod at lseue, Dlverel f led Fl lght,  Inc. dlbla FedEral

Carrlers ("Dtverslfledt') operated as a flxed base operator wlth offlces and

mechanlcal facllltLes at the Sulltvan County Internatl.onal Alrport ln Whlte

Lake, New York and at Stewart Alrport ln Newburgh, New York. Dlveral.fledts

activlties locluded the operatlon of a eomerclaL alrLloe wlth regularly

scheduled fllghte to LaGuardia and Newark Al.rportsl charter fltghts to cltlee

along the eastern seaboard, an alr taxl eervlce, flying instructlonsr th€ leaee

of plaoeer Junp servtces for ekydlV€E8r the sale of ptanea and the traneport of

cargo.

2. On March 20, L979, after the conduct of a fleld audlt' the Audlt

Dlvlslon issued tlro noclces of deterninatlon and denands for paynent of salcs

and use taxes due agalust petltLoner, Harrl.s L. Gordon. The fLrst notlce

covered the perlod Septenber 1, 1974 through Februaty 28, 1978 and aeserted a

tax  due o f  $40,764.96 ,  p lus  penaLty  o f  $9 ,550.16  and tn te reg t  o f  $11 '89L.62 ,

for a total due of $62,206.74. The second notlce covered the quarterly period

ended l4ay 31, 1978 and asserted a tax due of $4,474.1.9, plus penalty of $581.64

and lnteregt of $402.68, for a total  amount due of $51458.51. Therefore, the

total anount of tax clalned on gald notlces to be due from petl.tloner was

$451239.15 plus penalty aod l"nterest. The notlces provlded the followLng

"You are pereonaLLy llab1e as officer
d/bla Federal Carrlers under Sectlone
for the followtng taxes deternlned to
Sect lon 1138(a) of the Tax Laws'r .

of Dlverelfted Fllght Inc.
1f31(1) aad l l33 of the Tax Law
be due in accordence wlth



-3-

3. Petltlonerr oo behaLf of Dlverslfled, executed consents extending the

statute of llnltations for lssulog an assessoent for ealee and use taxes for

the period Septenber 1, 1974 through August 31, L977 to March 20' L979.

4. On August 10, L977, ao audttor from the Whlte Plains Dlstrtct Offlce

lnltLated an audit of DlverglfLedrs booke and records. The audltor computed

nontaxable sales for the audLt perlod of $547,283.00 by reduclng gross ealge

per the cash recelpts ledger of $6321205.00 by taxable gales reported of

$84'922.00. Nextr s lnce Dlversl f ledrg cash recelpts ledger dld not cootelo a

breakdown of sales by category for the test perlod of Aprll L977, the auditor

concluded that Dlverslfledfs books and records were tncomplete aod/or lnadcquate

to determlne Dlverelftedrs exact tax Llabillty and, further, that aLL of

Dlverslfledfs aggerted nontaxable sales shouLd be held as subJect to tax. Tbe

audLtor therefore conputed addltlonaL gales tax due of $371909.77 oa the

asserted nontaxable sales of $547,283.00. This deternioatlon was made

notwithstandLng the fact that a breakdown of sales by cacegory could have been

determined fron other books and records naLntalned by Dlverstfled and deapl"te

Diverslfledrs extenslve nontaxable sales aettvlEles.

5. The audltor next computed Dlverelfiedfs use tax deflclency. The

auditor totalLed those expenBe purchasee on whlch he felt Dlverslfied ehould have

pald sales tax at the tlne of purchaee or accrued a use tax when flllng lte

salee and use tax return, such as gasoline, offlce supplles and eelllng expeoaes.

The total of these expense lten purchaees of $971100.00 was applled to grosg

gales reported per eales and use tax returns of $502,668.00 yleLdlng a ratio of

19.3 percent. Thl"s percentage was applled to gross sales reported on the

LndividuaL sales and use tax returne rcsultlng la addltlonal purchasee eubJect

to use tax of $1041754.00 (after subtractlng purchases subject to use tax reported
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by Dlverslfled) and use tax due of $71329.38. The total gales and uee tax€a

due f ron Dl .vergLfLed wae detern lned to  be $45r23g.15 ($g2r909.77 + $7,329.38) .

It should be noted that accordlng to the audlcorts worksheeta, Dlverglfledte

purchases of gasollne lncluded sales tax. Further, lt appears that purchasee

of ttens other than gasoLlne were nade with proper paynent of tax to euppltera

or accrual and pa]rnent of tax direetly by Dlverelfled.

6. For the audl"t perlod, the booke and records of Diverelfled were

conplete and adequate enough for the auditor to properly deternLoe ite salee

and use tax 11ab111ty.

7. Dlverslfled was incorporated on Deceuber 1, L973. Robert Sweet wae

the only stockholder, investor and/or lodlvldual who had any dlrect or Ladlrcct

flnanclal interest ln the corporatLon. In the latter part of L976, Mr. Swcet

cootenplaEed movlng hls businese to Florida. Since Mr. SwEEt would be eplltting

hls tlne betlreeo New York and Florlda, he oeeded someone wltb the proper fllght

traLntng and experlence to manage Dlverslfled whiLe he was ln Florlda. 0a

November 8' L976, petltloner became the secretary of DiverslftEd and also

assumed the dutlee assoclated wlth the tlcles of DLrector of Fllght OperacLoaa

and Chlef Ptl-ot. Whlle at D{ygjsifled, petltloner routLnely eigoed checks

tesued ln paynent of corporate expenses. He al-eo sl"gned New York State aod

locaL sales and use tax recurne and State of New York corporatLon franchlse tax

reports.

8. 0n Aprll 20, 1983, the Audlt Dlvl"slon caacelLed that pert of the above

nottces relatlve to the quarterly perl.ods ended prlor to November I, L976.

Petl"tioner ts therefore cootestl.ng eales and use taxes totaLLlng $231724.51 for

the perlod Septenber 1, 1976 through May 31, L978.
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CONCLUSIONS OF LAI.T

A. That although there le etatutory authority for use of a test perlod to

deternlne the amount of tax due, resort to such method of computlng tax ltabLllty

must be founded upon an lnsufflclency of record keeplng which makes lt vlrtually

lnposalble to verify such ltablltty and coaduct a complete audit (Chartalr, Inc.

v. State Tax ConmlsgLon, 65 ADzd 44).

B. That Dlverslfled malntatoed adequate books and records frou whlch the

actual tax could have beeo deternLned. Thereforer the Audlt Divlsloofs resort

to the use of a test perlod to deternine Dlverslfiedrs sales tax Lieblllty ls

lncorrect.

C. That slnce DLverelfled elther pald tax to lts suppll"ers on taxabLe

purchaees or accrued and renLtted the tax dlrectLy, the uee tax deficleacy le

caocell-ed.

D. That ln view of the concluslong reached herel.n respcctlng the eales

and use tax llablllty of Dlverslfled, the Lssue as to whether petltloner

tlarrls L. Gordoo ls a responslbLe officer of Diverslfted ls noot.

E. That the petltlon of llarrls L. Gordon l"s granted and the notlcee of

determlnation and deuands for payoent of saLeg and use taxes due Lesued on

March 20, L979 are cancelled.

DATED: Albany, New York

JAN I 61987

STATE TN( COMMISSION


