
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

GondolLer Regtaurant, Ltd.
and Domlnlck GaLvano, as Offlcer

for Redetermination of a Deflclency or Revislon
of a Deternlnation or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 /L /e0-2129184.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Co nisslon, that he/she ls over l8 yearg
of ager and that on the 6th day of Aprll, L987, he/she served the wlthln notlce
of declslon by certlfled mall upon Gondoller Restaurant, Ltd., and Donlnlck
Galvano, as 0fftcer che petttLoner ln the wtthln proceedlng, bI eocloslng a
true copy thereof ln a securely sealed postpald wrapper addressed as foLlows:

Gondoller Restaurant, Ltd.
and Doulnlck Galvano, as Officer
39 DaVlncl Drlve
Rochester, NY 14624

and by deposlting sr€rme encl-osed in a postpald properly addressed wrapper ln a
post offLce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further
hereLn and that the address
of the pet l t loner.

Sworn to before ue this
6 th  day  o f  Apr l l ,  L987.

says that the satd addregsee is the petltlooer
set forth on sald wrapper ls the last knom address

nister oat
pursuant to Tax Law sectlon L74



STATE OF  NEW YORK
STATE TAX COMUISS ION

ALBANY,  NE ! [  Y  OR.K  L2227

Aprll 6, L987

Gondoller Restaurant, Ltd.
and Domlnlck Galvano, as Offlcer
39 DaVinci Drlve
Rochester, NY L4624

Gentlemen:

Please take notlce of the declsion of the State Tax Gonnlsslon eaclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlen an
adverse decl.slon by the State Tax Coonisslon nay be instttuted only under
ArtLcle 78 of the Clvll Practlce Law and Rules, and must be commeaced ln the
Supreme Court of the State of New York, Albany county, wlthln 4 months from the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed 1n accordaoce
wl.th thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatton Bureau
Agsessoent Revlew Unlt
Bulldlng /i9, State Campus
Albany' New York 12227
Phone # (518) 457-2086

Very truly yourst

STATE TAX COMMISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

o f

GONDOLIER RESTAUMNT, LTD.
AND DOUINICK GALVAI'TO AS OFFICER

for Revislon of Detef,oinations or for Refunds
of Sales and Use Taxes under Articles 28 arrd 29
of the Tax Law for the Perlod December 1, f980
through February 29, 1984.

DECISION

Petl.tioners, Gondolier Reetaurant, Ltd. and Domlnick Galvano as 0fflcer'

39 DaVlnci  Drive, Rochester,  New Yotk L4624, f l led pet l t lons for revlslon of

deternlnatlons or for refunds of sales and use taxes under Articl-e 28 and 29 of

the Tax Law for the perlod December 1, 1980 through February 29, 1984 (Fl1e

Nos. 52891 and 54546).

A hearlng was held before Tinothy J. ALston, IlearLng Offlcer' at the

off ices of the State Tax Connlssion, 259 Monroe Avenue, Rochegter,  New York

Septernber 17, 1986 at 9:15 A.M. Pet i t loner,  Dominick Galvano, appeared pro

and for GondolLer Restaurant,  Ltd. The Audit  Dlvls ion appeared by John P.

Dugan,  Esq.  (Janes  De l l -a  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt Dlvlsion properly asserted addltlonal sales tax due fron

petitioners and whether such tax was properly deternlned.

FINDINGS OF FACT

on

ge

1. 0n Aprl l- 9, L984, the

Restaurant, Ltd., and Doninlck

Ltd. ,  not ices of  detern lnat lon

Audlt  Divis lon tssued to pet l t loners'  Gondol ler

Galvano as Off icer of GondolLer Restaurant '

and denands for paynent of sales and use taxes
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due for the perlod December l ,  1980 through Februaty 29, L984, assert ing

add i t ionaL tax  due o f  $56, I72 .14 ,  p lus  pena l ty  and in t ,e res t , .

2.  0n l [arch 9, 1984, the Gondol ler Restaurant,  Ltd. '  by i ts presldent '

Dornlnlck GaLvano, executed a consent extendlng the perlod of llnltation for

assessment of sales and use taxes due for the period December 1, 1980 through

February  28 ,  1981 un t i l  June 20 ,  1984.

3. At al l  t lmes relevant hereLn pet i t loner Gondol ler Restaurant,  Ltd.

operated a restaurant at 250 Pixley Road, Rochester,  New York. Pet i t ioner

Domlnlck Galvano was president of Gondoller Restaurant, Ltd., runnlng lts

operations throughout the perLod at issue. Durlng 1981 and 1982 the restaurant

operated a bakery next door t,o the restaurant. The bakery nas sold Ln L982.

4. 0n audLtr the Audit  Dlvis lon reguested that pet l tLoner Gondol ier

Restaurant, Ltd. make lts books and records avallable for revlew and lnspectlon

by the Audit  Dlvielon. Pet l t loner fai led to do so. The Audit  Divis lon therefore

calculated the def ic lency set forth ln the Aprl l  9,  1984 not lces of determinat ion

by calcul-at ing the rat lo between pet l t ionerrs gross sales as set forth on l te

Federal  corporate lncome tax returns and gross sales as set forth on l ts sales

tax returns, and applylng this error rat lo to pet l t ionerts reported gross sales

for sales tax purposes. The Audit  Dlvls lon ut l l - lzed pet l t lonerst 1981 and 1982

Federal  returns ln calculat lng this error rat lo,  and est inated an error rat lo

for 1983 using the 1982 return. Subsequent to the appl lcat ion of the error

rates, the Audlt  DLvlslon lncreased the result lng def lc iencies by f l f ty percent

to arr lve at the def lc lency asserted ln the Diarch 9, 1984 not lces.

5. On I ' Iarch 5, 1.985 the Aui l i t  DlvlsLon lssued to both petLt loners revlsed

notices of determinatLon and demands for paynent of sales and use taxes due for

the perlod December I, 1980 through February 29, 1984, asserting additlonal tax
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due of $37,404.29 pl-us penalty and lnterest.  The tax asserted due ln theee

revlsed notLces was preul.sed upon an appl-Lcatlon of the error ratlos descrlbed

ln Findlng of Fact rr4rr. The Audit Divlsion removed the fifty percent increase

ln the def lc iencles premLsed upon the error rat ios after a review of pet l t loners'

books. Such books were, ln the Audit  Dl.vLsionrs opLnLon, suff lc lent ly conslstent

with petitLonersr Federal returns to narrant the use of the Federal returns as

the basLs for the asserted def lc lency wlthout such a f l f ty percent lncrease.

No guest checks or cash reglster tapes nere ever produced by petltloner at any

time during the course of the audit.

6. Subseguent to the lssuance of the revlsed notlces of determl.nation'

pet i t ioner Gondol i .er Restaurant,  Ltd. provided l ts 1983 Federal  eorporate

return to the Audlt Dlvlslon. The actual nargln of error beteteen groes sales

per the sales tax returns and gross sales per the Federal returns was then ueed

ln determining the error ratlo for the final year of the audLt. Additionally'

pet i t loners substantLated certain exempt sales durlng the audl. t  per lod'  notably

bakery sales and sales ln connectlon wlth partles and banquets held by exenpt

organLzations. The resuLt of this documentatlon was an adJustment of the tax

asser ted  due hereLn to  $15,997.03 ,  p lus  pena l ty  and in te res t .

7.  Pet i t ioner contended that the restaurant had addlt ional exeopt sales

during the audit  per lod. Specif ical ly,  pet l t loner contended that the restaurant

had addltLonal exempt sales ln connectlon with parties and banquets for exemPt

otgantzaEtons. Additionally, petltloner contended that the restaurant had

cont inued to seLL baked goods out of the restaurant after the sal-e of the

bakery, Petltioner falled to subnlt any documentation wlth respect to these

content lons and i ts test lnonlal  evldence lacked any degree of speclf tct ty as to

the amount charged, the dates of the banquets and partles, the namee of the
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purported exempt otganlzatlon, and the amount of gross sales of the purported

bakery operations subsequent to L982.

CONCLUSIONS OF LAW

A. That ln vLew of Flndtng of Fact "3'r, petitloner DonlnLck Galvano rtsa a

"person required to colLect taxfl under Artlcle 28 of the Tax Law wlthln the

meanlng of sect lon 1131(1) of the Tax Law. The Audlt  Dlvls lon therefore

properly asserted the tax at lssue herein agalnst sald petltioner as an offlcer

of Gondol ier Restaurant,  Ltd.

B. That since petitioners failed to provlde the Audlt Dlvlslon wlth

complete and adequate records of Gondolier Restaurant, Ltd., the Audit Divlslon

properly and reasonably determLned addlttonal taxes due fron petltioners from

such lnforuat ion as was avai labLe in accordance wlth sect lon 1138(a) (1) of  the

Tax Law (Matter of George Korba v. State Tax Coonlgsion'  84 AD2d 655).  Pet l-

tloners have failed to demonstrate that the audit nethod or the amount of tax

asserted due was erroneous (Matter of  Surface LLne 0perators Fraternal Organt-

za t , ion ,  Inc .  v .  Tu l l y ,85  AD2d 858) .  Under  the  c i rcumstances  here ln ,  pe t t t loners

have falled to neet thelr burden of proof wLth respect to their contentlona as

dlscussed in Flndlng of Fact rr7rf  .

C. That petitioners have falled to establish that the failure to Pay over

the taxes found due and owlng hereln was due to reasonable cause wlthln the

meanlng of sect lon 1145(a) of the Tax Law and 20 NYCRR 536.5. AccordingLy, the

penalty asserted herein ls sustained.
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D. That the petl.tions of GondoLier Restaurant, Ltd. and Donlntck Galvano,

as OffLcer are ln al l  respects denled and the revlsed not lces of determlnat lon,

as adJusted (Findlng of Fact "6rt) ,  are sustalned.

DATED: Albany, New York STATE TAx COMMISSION

APR 0 6 1987
PRESIDENT


