
S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I d  Y O R K  L 2 2 2 7

NIay 29, L987

John Glullano
8 Norran DrLve
Rochester, NY 14609

Dear Mr. Glulianol

Please take notlce of the declsLon of the State Tax Gonmlsslon enclosed
herewlth.

You have now exhausted your rtght of review at the admtnistratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review en
adverse declslon by the State Tax Connlsslon nay be lnstl.tuted ooly under
Artlcle 78 of the CLvll Practlce Law and Rules, and must be coumenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thLs notLce.

Inqulrles concernlng the computation of tax due or refund al-lowed ln accordance
wlth thls dectslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew UnLt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatl.ve

Petltloner' s Representatlve :
Edward J. Massare
134 South Fl tzhugh St.
Rochester,  NY 14608
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STATE OF NEW YORK

STATE TAX COMMISSICN

In the ifatter of the Petltlon
:

of

AI{TITONY MAMMANO
:

for Revlslon of a Deterulnatlon or for Refund
of Sales and Uge Taxes under Artlcles 28 and, 29 z
of the Tax Law for the Perl.od llarch 1, 1983
through l lay 31, 1983.

DECISION

In the ltatter of the Petltlon
:

o f

JOHN GII'LIAI{O
:

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 aad, 29 z
of the Tax Law f or the Perlod .t{arch 1, 1983
through iYay 3l '  1983. 3

Petl.tioner, Anthooy r{annano, 93 Mrlan Road, Rochester, New lotk L4622,

flLed a petitlon for reviston of a deterolnatlon or for refooa of sales and uee

taxes under Artlcles 28 and 29 of the Tax taw for rhe perlod l{arch 1, 1983

through May 31,  1983 (F l le  No.  57323) .

Petit loner, John GluLlano, 8 Norran Drlve, RochestBtr New York 14609'

f l led a petlt lon for revlslon of a deternlnatlon or for refund of sales and use

taxes under Artl.cles 28 and 29 of the Tax Law for ehe perlod Varch 1, 1983

through l4ay 31, 1983 (Fl le No. 57324).

A consolldated hearl.ng was held before Tinothy J. Alston, Ilearing Offlcer,

at Che offLces of the State Tax Conmisslon, 259 l lonroe Avenue, Rochester, New

York, on September L7, 1986 at 1:15 P.it .  PetLtloners appeared by Edward J.
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tr[aesare, Esq. The Audlt Dlvlslon appeared by John P. Dugan, Esg. (Jaues Della

Por ta ,  Esq. ,  o f  counse l ) .

rssuEs

I. I{trether the Audlc Dlvislon properly deternLned that petltloaers

purchased certaln assets Located aE 146 Polnt Pleasant Road, Irondequotc, New

York 1n a ttbulk sale" lrlthin the neanlng of sectton 1141(c) of the Tax Lar.

II. t{trether, aasunlng a bulk sale dld occur, the Audlt Dlvlslonts valuatton

of the tanglble personal property transferred ln eald bulk sale was proper.

FINDINGS OF FACT

1. bn Septenber 18, 1984, the Audlt Dlvlslon lsaued to pecttloner Anthony

l{anmano a Notlce of Deterolaatlon and Denand for Paynent of SaleE and Use Taree

Due for the perlod June 1, 1981 through May 31, 1983 assertlng tax due of

$L ,424.L2 ,  together  w l th  ln te res t  o f  -$179.  53 ,  fo t  a  co ta l  aoount  due o f  $1 ,603.75 .

2. 0n Septenber 2O, 1984, the Audit  Divls lon lgsued to pet l t loner John

Gul.llano a notlce of detercLnatLoa and denand for the identleal pertod and

asserting ldentlcal anounts of tax and LntErest due as the ooar"" lsaued to

petltioner Anthouy Manmaao.

3. The notlces at. lssue lrere preoised upon the Audit Dlvlsl.onrs assertlon

that petltioners had Jolntly purchaeed in a bulk sale the buslness aEeets of

one Betty Taylor dlb/a Lodge Gri1l  on or about June l ,  1983 and were Eherefore

l tabLe as purchasers pursuant to the provlslons of sect lou 1141(c) of the Tax

Law.

4. The tax asser-ted he'reln b:l the Audlt Dlvlsl,on consleted of two compo-. . . . . '

-  nents: bulk sales tax on the tangible personal property transferred fn the

sale and unpald sales tax_due from the seller ln the buLk sale. _The 
Audlt

Divislon deternined the value of the tangible personal property transferred to
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be 961000.00 and asserted tax due thereon ln the amount of $420.00. Addlt l 'onal ly '

the seller ln the transactlon, Betty Taylor, dld not f1le a flnal saLes cax

return for the perlod ended May 31, 1983. An audlt of Betty Taylor's records

ior sald perlod'revealed saLes tax due for that pertod Ln the arount of $11004.13.

5. Petitloners purchased a parcel of real property from Betty Taylor on

or about June 1, 1983. Satd property, located aE L45 Polnt Pleasant Road'

Irondequolt, New York, was lmproved by a'fraue bulldlng conelstlng of cwo

two-bedroom apartments upstalrs and a bar aad restaurant and a etorefronE

downgtalrs. The bar was known as the Lodge Grlll and was operaEed by BeEty

Taylor.

6. In addltlon to the real property whlch rf,as transferred, certatn

tanglble persoaal- propercy used ln the operatLon of Che bar was also transferred.

The book value of this property as llsted ln the records of Betty Taylor

amounted ro $6,000.00. The Audit Dlvtglon used thls book value to deteruLne

the bulk sales tax asserted agalnst petitlooers hereln.

7. The total  purchase pr lce of the property sold nas $i fS,OOO.OO. No

allocatlon of the purchase price was nade aoong any of the assets soLd.

g. At no tlue did elther of the petltloners flle e notificetloo of sale

wtth the Tax Coonlsstoa ln connectlon wlth this transfer.

9. Upon their purchase of the bar, petltloners Leased the preolses

fornerLy occupled by the Lodge Gri l l  to Tee Jayrs Lodge, Inc.,  a corPorat ion

formed and controlled by petltloners for the purpose of operatlng a bar on the

s:rme premlses.

10. As to the tangLble personal- property whlch came into pettttonetst

possesslon subsequent to the saler the audltor, ln hls field audlt rePort

Lndlcated, that he had 'robserved eguiPmenc, lt is very old [stcl would not
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appear to be worth muchrt. Aoong the tanglble personal property whLch was

transferred to PeEltloners Itast the bar ltself. thls ttttucture needed to be

conpletely rebullt by petitlooers subsequent to the purchase' Addltlonally'

approxlmately slx tables, fifteen chal'rs aad ten bar stools ltere transferred'

petltloners purchased all new tables, chalrs and bar stools subsequent to the

sale and threw the exlstiag tables, chairs and bar stools away because of their

poor condltion. Also, petltionersr came lnCo possessloo of a brokea refrl 'gerator.

Thls refrlgerator needed go be repaired and a new cooPressor lnstalled tn order

to be oade operatlonal. No other furnit'ure or equLpoenE ltas transferred to

petitloners, as ghe seller reuoved any furnLEure or equLpoent of value prlor to

sale. In Llght of the foregolng, lt ls deternlned that the value of the tanglbLe

personal property tranferred ln the sale ltas $500.00.

CONCLUSIONS OF LAI{

A. That sect lon 1141(c) of the Tax Law provides, ln Pert lnent Part3

'rl{henever a persron requlred to collect tax shall t"k" a sale,

transfer, or aeslinnent in bulk of aay Part or the wholg of his

buSlaesg assets, oChenrlge than ln the ordlnary courae of buslnegs'

the purchaser, transferee or assigoee shall aC least Een days before

taklng possesslon of the subJect of sald sale, trangfer or asslgnment'

o. p.lfttg therefor, notlfy the tax coonlssion by raglstered uall of

the-proposed sale and of the prlce' terns and conditlong thereof

whether or not the seLler' transferrer or asslgnor, has represented

Co, or lnforoed the purchaser, transferee or agsignee that he- owes

any tax purguant to thls artlcle, and whether or not the purchaser,

tranefere€r oE asslgnee has knowledge thai such taxes are owlagr aod

whether any such taxes are ln fact owlng.

* * *

For fallure to conply nlth the provlsl.ons of this subdlvlslon the

purchaser,  . t , ransferee or assigoee.. .shal l  be personal ly l lable for
'lhe 

payn.nC to the state of any such taxes- theretofore or Chereafter

detenal.ned to be due to the state fron the seller, transferrer or

assLgnor,  except that the l labt l t ty of  the purehaser,  t ransferee or

assllnee shall be llnlted to an aoouo! not l.n excess of the purchase

prlc- or falr uarket value of the bus-iness assets so1d, Bransferred

or asslgned to such purchaser,  t ransferee'  or asslgnee, whlchever ls

higher".
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B. That 20 NYCRR 537.L(a)(l) sets forth the followlng deflnltton of the

tero tfbulk saletr:

tt[A]ny sale, t,ransfer or aselgmcent ln bulk of any Part or the
whole of buslness assets, other than ln the ordlnary course of
busl.ness, by a person requlred to collect tax and pay the saue over
to the Tax Connlssion.tl

c.  That 20 NYCRR 537.1(b) def lnes, ln relevant part '  the teru'rbuslness

asgetg t t  ag :

"[AIny assets of a buslness pertainlng dlreccLy to the conduct
of the busLness, whether such assets are lntanglble, tanglble or real
propertytf .

D. That ln Llght of the aforeclced statute and regulatlons, Petltloners'

purchase of the aasets hereln constituted a purchase of buElness aseets ln a

buLk sale. Real property used ln the conduct of a business conetttutes a

busl.ness aaset (Illggl.ns & Mclaughll.n, Inc. v. State Tax Co@lsslon, 109 AD2d

LOZI, f031. See also Al l l .ed Stores Corporat lon v.  State Tax Coonlselon, 109

AD2d 1029, 1031).  Consequent ly,  glven pet l . t loners'  fal lure to not l fy the Tax

Corrnlsslon of the sale pursuart to sectlon 1141(c) of ttre Ta:e Larr' che Audlt

Dlvlslon properly asserted agalast pettglorrers the sEles Caxes found due froo

Becty Taylor dlb/a Lodge Grl1l  for the perlod eoded Uay 31, 1983. I t  Ls noted

Ehac although no allocatlou was nade of the tocal purchase prlce pald by

pet l t loners to the buslness aad other assecs transferred, pet i t loners dld not

deny that the value of the buslnessr assets exceeded the sales tax and I'ncerest

owed by the seller at the tlne of sale. Indeed, ln vtew of the dlfference

between the total purchase price and the auount of the sellerts llabtllty, lt

ls reasonable to concLude that the value of the real property used ln the

conduct of the buslness greatLy exceeded the sel lerrs l l 'abl l t ty.

E. That petltloners have established that the vaiue of the tangible personal

property transferred ln the bulk sale was $500.00. In thls regard, lt ls noted



-6-

that petltlonersr characterlzatlon of the condltloa of such property was

corroborated by the audltorts characterlzatlon of sald property. The Audlt

Dlvlsl.on ls therefore dtrected to adJust the noclces hereln accordl.ngly.

F. That the petltlons of Anchony Mamano and John GullLano are granted co

the extent lndlcated in Concluslon of Law "E'r; the Audlt Dlvlslon ls dlrected

to nodl.fy the respective notlces of deterninatloa and denands for payoent of

sales and use taxes due issued Septernber 18, L984 aad Septenber 20, 1984 ln

accordaaee therew{th; and that, except as so granted, the petLttons are Lu ell

other resPects deuied.

DATED: Albany, New York STATE TAX CCI'BIISSION

MAY 2 91987
PRESIDE}IT



\.7

I

I

[ '

i

I
1
iI

I
I
I
i

z
(  : : F
3

& - { .

t{
rO

dtr
0,

,.d(,
o

d

*.
oz

@

t
(,

5o
|.t

t )
F H

o  a r -
. . . l b E N

t <  ( a <  ( d 6 t

6.3H'S
>  E D  d

EF ' I  ( t '
^ B  O  E  .
h f d Q ( / ) . F l > {
@ Z  F l  r {\ -  X <  A z
f \ r ' r  ( I l l 4  q t
v O F A ! d  r

A > .

FHg<o?
|  <  O X  c c i
f lH#f;d





rA-36 (s/76) S t a E e of New York -  Department of Taxat lon and Flnance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS+
Date of Request

z/^6
Room 1O7 " Bldg. #-9-
Staie CamPus
Afbany, New Yorli 1222V

Relues t$f hppeals Bureaur 
= ̂ ,..

lloom 1O7 " Bldg. Hf9. .)q
Slote Campus '

Please f ind  most  recent  address  o f  taxpayer  descr ibed be low;  re tu rn  to  Person named above.

Securi ty Number

Resu IEs  o f  sea rch  by  F l l es

Date  o f  Pet i t ion

*'/ra/a?

a d d r e s s :

SecL ion Date of Seerch

UUL o 3 ivur
arched by

*rt
PERMANENT RECORD

FoR INSERTIoN IN TAXPAYER,S FOI.DER


