
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :
o f

Peter Giordano :
d/bla B & G Gulf  Servlce Stat l -on

for Redetermination of a Deficlency or Revislon :
of a Determinatlon or Refund of SaLes and Use Ta:<
under Article(s) 28 & 29 of the Tax Law for the :
P e r i o d  9 / L / 7 9  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayl belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connlssion, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he/she served the within notLce
of decl-sion by cert l f ied mal1 upon Peter Giordano, d/bla B & G GuI-f  Servlce
Station the petitloner in the within proceedlng, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as foll-ows:

Peter Giordano
d/bla B & G Gulf  Servlce Stat ion
310 Main Street
Henpstead, NY 11550

and by depositlng same encLosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the petltioner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t i .oner.

Sworn to before me thl-s
29th day of May, L987.

PUrSuant, to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon :
o f

Peter Giordano :
dlb/a B & G Gulf  Servlce Stat ion

for Redetermlnation of a DeficLency or Revision :
of a DetermlnatLon or Refund of Sales and Use Ta:r
under Art ic le(s) 28 & 29 of the Ta:c Law for the :
P e r i o d  9 / L / 7 9  -  8 / 3 I / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duLy sworn, deposes and says that
he/she is an enpl-oyee of the State Tax Comnisslon, that he/she ls over 18 years
of age, and that on the 29th day of May, 1987, he served the wlthln notice of
decision by certifled nal1 upon Stephen Hochbergr the representatlve of the
petlti.oner in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as follows:

Stephen Hochberg
30 Beeknan Place
New York, NY L0022

and by depositing same encl-osed in a postpaLd properly addressed wrapper ln a
post office under the excl-uslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the satd addressee is the rePresentatLve
of the petltloner herein and that the address set forth on sald wraPPer ls the
Last known address of the representat lve of the pet l t ioner.

Sworn to before me thls
29 th  day  o f  May,  1987.

Authori ister oat
pursuant to Law sect ion L74



STATE OF  NEW YORK
STATE TAX COMUISS ION

ALBANY,  NEW YORK L2227

I'Iay 29, L987

Peter Glordano
dlbla B & c Gulf  Servlce Stat lon
310 Maln Street
Ilenpstead, NY f1550

Dear Mr. Giordano:

Please take noclce of the declslon of the State Tax Conmlsslon eaclosed
herewlth.

You have now exhausted your right of revlew at the adulnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Connl.sston nay be lnstLtuted onl-y under
Artlcle 78 of the Civll Practlce Law and Rules, and must be coumenced la the
Supreue Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thLs not lce.

Inqulrles concer-ning the computatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit EvaLuatton Bureau
Agsessment RevLew Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureauts Representatlve

Petltloner rs Representatlve:
Stephen Hochberg
30 Beeknan Place
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

of

PETER GIORDANO
DIBIA. B & G GULF SERVICE STATION

for Revlslon of Deterninations or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the PerLod Sepcember 1, L979
through August 31, L982.

DECISION

the statute of llnltatlone

November 30, 1979 and May 31,

Petltloner, Peter Giordano d/b/a B & G GuLf Servtce Station, 310 ltaln

Street, Ilenpstead, New York 11550, flled a petitlon for revislon of deternina-

tlons or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the period Sepcenber 1, 1979 through August 31, 1982 (Fl le Noe.42892

a n d  4 5 7 7 8 ) .

A hearing was held before Joseph tr{. Pinto, Jr., Ilearlng Offlcer, aE the

offices of the State Tax Counlsslon, Two World Trade Center, New York, New

York, on Septeuber 8, 1986 at 1:15 P.M. Pet i t loner appeared by Stephen Eochbergr

Esq. and Dean Chryssos, GPA. The Audlt Dlvlslon appeared by John P. Dugan,

Esg. (Angelo A. Scopel l l to,  Esg.,  of  counseL).

ISSUES

I. Whether the Audlt

from assesslng petitloner

1 9 8 0 .

II. Whether the Audlt

due from petltloner based

and records.

DlvlgLoa ls barred by

for the perlods endlng

Dlvlslon properly

upon an examlnation

determlned addltlonal sales taxea

of petltlonerts availabLe books
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FINDINGS OF FACT

1. The Audlt Dlvlsion Lssued a Notice of DetermLnatlon and Deuand for

Payment of Sales and Use Taxes Due agatnst petltloner, Peter Glordano dlbla

B & G Gulf  Servlee Stat lon, dated December 20, 1982, 1o the auount of $261503.53,

wlth a penalty of $4,398.08 and lntercat of  $4,24I.97, for a total  amount due

of $1S,143.56 for the perlod Septenber 1, 1979 through August 31, L982. After

a fleld audlt, the Audlt Dlvlslon lssued a Notlce of Deternlnatlon and Demand

for Paynent of Saleg and Use Taxes Due agalnst petttloner, dated ltray 27,1983,

ln  the  auount  o f  $14,703.74 ,  p lus  pena l ty  o f  $3 ,109.59  and lnceres t  o f  $31038.55 ,

for a totaL arDount due of $20,851.98 for the perlod I'tarch 1, 1990 througb

August 31' L982. Petltloner protested each of these notlces Ln a timely fashlon

on March 7, 1983 and July 25, 1983, respect, lvely.

2. The Audlt Dlvlsion had untll December 20, 1982 to lssue a nottce of

determlnatlon and demand for the perlod endlng November 30, 1979. Ilowever,

books and records were not forthcoolng fron petltloner or hls representative

despite numerous requests made over a ten month perlod. In order to afford

more tlme for a proper audltr the Audtt DLvlslon attempted co have petttioner

execut,e a consent extendlng the perlod of llnltation for assessuent of sales

and use taxes. Ilowever, desplte several attempts to procure sald cotrsent,

lncludlng hand-dellverlng a consent to petltloner at hls place of buslness on

November lE, L982, no executed consent was ever reeelved by the Audlt Dlvlslou.

3. Petltloner operated a servlce statlon ln llenpetead, New York whlch

uade retall salesr inter aLla, of gasoLlne, repairs and undercoatlog and

rustprooflng. Petltloner operated the servlce statl.on alone untll August of

1981 when he was Jolned by hts son, Peter Giordano, Jr.
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4. The Audit Dlvlslon began lts fleld audlt of petltloner on February 24,

1982 and followed up wlth an appolntmsnt letter senc to both petltloner and hlg

accountant on Februaty 26, 1982, whereln pet,ltloner and hls accountant were

requested to produce the books and records of the buslness for the audlt

per iod, September 1, 1979 through August 31, L982.

5. The flrst meetlng the Audit Dlvlslon had wlth petltlonerrs accountant

took pl-ace on July 19, 1982. Petlttonerfs accountant produced soue lnvolcee,

bank statements and check stubs. The Audit DLvislon also revl.ewed petitlonerre

sales tax returns flLed durlag the audlt period and reguested vertflcatloo of

petitlonerrs purchases from two suppllers, Gulf 011 and Nobek. Even though

subsequent neetlngs nere held between the Audlt Dlvlslon and petltLonerre

accountant over the followlng elght months, no further records were produced by

petitloner. Additlonally, desplte efforts to procure a consent to extend the

perlod of Llnltatlon for assessment of sales and use taxes, none waa ever

recelved by the Audlt Dlvlsion.

6. Slnce the Audit DlvLslon was already precluded fron asseeslng cwo

quarters due to the statute of llnltatlons, lt notlfled petltloner that lt wae

lnperatlve for him to execute a consent extendlng the perlod of linltatlon for

a€taeasment of saLes and use taxes or face the alternatLve of having a notiee of

deteruLnation and demand issued based upon external lndtces, glnce the taforna-

tion produced by petltloner and petitlonerts accountant was deemed lnsuf'flcleat

by the Audlt DlvlgLon to determlne petltl.onerts sales tax llabfJ-lty for the

audit  per lod.

7. The flrst notlce of determtnatl.on and demand, whlch was dated December 20,

1982, stated addltlonal tax due for the perlod Septenber 1, 1979 through

August 31, 1982 of $26,503.53. Thts flgure nas caLculated by the Audlt Dlvlelon
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by doubl-ing the gross sales reported on the sales cax returns fLled by petltloner.

This method was chosen to prevent the forfelture of further quarters due to the

statute of llnltatlons, and was based upon the Audlt Divlsionfs exanlnatLon of

avallable purchase lnvol.ces, bank stat,ements and check stubs whlch lndlcated

that petltloner lras reportlng gross sales whtch were substantially less thao

purchases.

8. The Audlt Divlslon iesued a seeond notice of deterolnatlon and deuand

dated YIay 27 ' 1983, statlng addltlonal taxes due for the perlod March 1, 1980

through August 31, 1982 ln the sum of $14,703.74, plus penalty aad tnterest.

The decislon to lssue thls second assessment for perlods covered uader the

flrst assessment was made after a supervisorfs revlew of the fleld audltortg

notes and workpapers. The second asses€rment was based upon a test of petltlonerrs

avallabl-e books and recorde for the period Deceuber 1, 1980 through May 31,

1981. It was noted after a comparlson of thlrd party verlftcatlon records frou

GuLf Ot1 and Nobek, pet l tLonerts suppl lers,  and pet l t lonerrs own purchase

records' that petltloner purchased substantlalLy more gasollne than reported by

the thtrd partles. Furtherr the Audlt Dlvlston Cranscrlbed the bank depoelts

for the perlod June l, L979 through May 31, 1982 aad compared them to the gross

sales report ,ed on pet l t ionerrs sales tax returns, reveal lng $19r683.00 more ln

deposits than gross sales reported. Ilowever, slnce the Audlt Divlglon dectded

to use a narkup audlt nethodr thls addltlonal amount was never dlrectly aseessed.

9. The Audlt Dlvlslon, uslng petitlonerts onn records for the pertod

December 1, 1980 through May 31., 1981, deternlned the total number of gal.lons

of reguLar and unleaded gasollne purchased and then marked up each by the

auounts determlned fron a physlcal observatlon of the prLces belng charged by

pet l t loner,  result ing ln a comblned prof l t  for the test pertod of $5,232.O4.
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The comblned cost of both types of gasollne€r as recorded on petLtlonerts

Lnvolces was $67 'L04,2I, The Audtt Dlvlslon added petitlonerrs profl.t to hts

combined cost and subtracted the 8 cents per gaLlon gasoline tax, which totalled

$1,440.40 for regular gas and $2,914.96 for unleaded, to arr lve at totatr

adjusted taxable gasol ine sales for the test per lod of $67r92L.00. The Audlt

Dlvlsionr based upon Lt,s experlence ln sinLlar audlts, estlmated repalr salea

to be $11500.00 a week. Ilowever, since petLtlonerrs statlon was manned by only

one person, who dlvided his tlne equaLly between repalrs aod punping gas,

repalr sales were calcuLated at a rate of $750.00 per week. For the 26 weeke

Ln the test per lod, this ylelded $19,500.00 ln total  repalr  sales, aad chen

added to the total adJusted taxable gas sales ylelded tocal taxable sales of

$87'421.00. Pet i t loner reported taxabl-e saLes of $23,597.00 on hlg returns,

leavlng addlt lonal taxabLe sales for the test per lod of $63,824.00, or a 270.48

Percentage of error.

10. The Audlt Divlslon applled this nargin of error to the taxable sales

reported for the perlod March 1, 1980 through August 31, 1982 and found adJusted

taxab le  sa les  o f  $728 '697.O0,  resu l t ing  ln  add i t lona l  tax  due o f  $52rL63.7O.

Stnce pet l t loner had reported and pald sales tax of $14,080.12 per i ts salee

tax returns and had prevlously been assessed $23 ,379.84 on the notlce of

determlnatlon and denand dated December 20, L982, the additional tax due for

the perlod March 1, 1980 through August 31, 1982 was determlned to be $L4,703.74.

11. The Audit Dlvlslon assessed full peaalty and lnterest due to lts

deterninatLon that there had been a gross understatement of sales ae revealed

by the saLes tax returns flled by petltloner for the audl.t perlod Septenber l,

1979 through August 31, L982.
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L2. PetLtloner conceded that lts books and records for aLl perlods prlor

to late August or early Septenber of 1981 were lost by lte prevlous accountant'

who dled durlng 1981, l-eavlng no clue as to the whereabouts of petltlonerts

books and records. Desplte attempts by petlttoner and petLtlonertg new accoun-

tant, none of the books and records could be located nor could a reconstructlon

of the books and records be made. Petltlonerfg new accountant, Mr. Dean

Chryssos, installed a oew bookkeeplng pollcy on behalf of petltloner whlch

required careful Journal entrles of gasoline, repair and undercoatlng salee.

13. Petltioner subnl.tted numerous repair sales recelpts for the perlod

January 20, 1982 through August 31, 1982 and sales recelpts, for varlous

perlods, whlch petLtloner clalms are tax exempt. Petttloner al-so subuitted a

cash recelpts Journal for the months of January through August of 1982 and t,en

bLanket resale certlfLcates froo the followlng purchasers:

Mack MarkowLtz, Inc.
Brldge Chrysler-Pl-ymouth, Inc.
Curry Chevrolet,  Inc.
Art Pell Dodge
Hertz Corporatlon

Ilempstead Auto Co.
Manhattan Inported Cars, Inc.
Moro Motors Llnlted
Henpstead Rentlng & Leasing, Inc.
Phl lbor Motors, Inc.

Petltloner dld not submlt any substantlatlng documentatlon lrlth regard to

gasollne sales other than handwrltten sheets whlch were allegedly acquired by

petltLonerts accountant through telephone contact wlth petltioner.

L4. Petltloner also submltted saLee tax computatlons for the quarters

ended November 30, 1981, February 28, L982, May 31, L982 and August 31, 1982

whlch substantlated the amounts reported on petltlonerts ST-100ts for those

respect lve pertods.

15. Petltloner contends that the Audit Dlvlslon ls time barred by the

statute of llnltations wlth regard to the quarters ended November 30, 1979 and

May 31, 1980 because the notlces lrere not Lssued 1n a tlnely fashlon. Ilowever,
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petltloner did not deny receipt of either notLce or contend that the notil.ces

were not tlmely for alL other quarters Ln the audlt perlod.

16. AJ.though the Audlt Dtvl.ston was asked to produce proof of natling of

the Notlces of Determlnatlon and Deuands and was allotted ample tlne to do so

after the hearlng, lt failed to submlt evldence of uaillng.

CONCLUSIONS OF LAW

A. That Tax Law $ f138(a) provldes thar:

"[Ilf a return when filed is lncorrect or lnsufflclent, the a.mount of
tax due shall be determlned by che tax conmlsslon from such Lnforuatlon
as may be avallable. If necessary, the tax rnay be estluated on the
basls of external lndlces, such as stock on hand, purchaees, rental
paLd' number of roomsr locatlon, gcale of rents or charges, comparable
rents or charges, type of accornmodatlons and servLce, number of
employees or other factors."

B. That Tax Law $ 1135(a) provLdes that every person requlred to

collect tax shall keep records of every sale and all amounts pald, charged

or due thereon and of the tax payable thereon. Such records shall lnclude

a true copy of each sales sllp, lnvol.ce, recelpt or statement.

C. That petltloner did not have books and records avall-able for

audlt nor dld tt produce books and records sufficlent to determLne petltlonerrs

tax 11ab111ty. trltren records are not provided or are incouplete and

lnsufflclent, it ls the duty of the Audlt Dlvlslon to select a nethod of

audlt reasonably calculated to reflect taxes due (Matter of Urbau Llquore,

Inc. v. State Tax Conmlsslon, 90 AD2d 576). The Audlt Dlvislon properLy

determLned petltLonerts sales on the basis of purchases and the auditorrs

past exPerlence wlth audits of slnllar buslnesses ln accordance wlth Tax

Law $ 1138(a). The notlce of determlnatloo dated December 20, 1982, whlch

was based upon a doubllng of petlttonerfs reported taxable salesr rrse

based upon the audltorts revlew of petl.tlonerrs purchases aod reported
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gross sales which lndlcated the petltlonerts faulty recordkeeping. Once a

taxpayerts recordkeeplng ls deternLned to be faulty, exactoess ls not

requlred of the examlnerrs audlt. (Meyer v. State Tax Comlsslon, 61 AD2d

2 2 3 . )

D. That petltioner has the burden of demonstratlng by clear and

convlncing evldence that the uethod of audlt or amount of tax assessed was

erroneous (Matter of Surface Llne Operators Fraternal 0rganlzatlon v. Tullyr

85 AD2d 858, 859). Petltloner has suggested severaL posslbLe lnaccuracioe

ln the audlt Eethod chosen by the Audlt Dlvlelon, but he has falled to

show that the audlt nethod nasr erroneous (Matter of Urban Llquors, Inc. v.

State Tax Coumisslon, 90 AD2d 576, 577\.

E. That Tax Law $ 1145(a)(1),  ln effect dur l .ng the perlod ln lssue

states, in pert lnent part ,  as foLlows:

tt(a) (1) (1) Any person falllng to flle a return or to pay or pay
over any tax t,o the tax eoumlsslon wlthin the tlme requlred by thle
artlcLe shall be subject to a penalty of flve percent of the auount
of tax due lf such fallure ls for not, more than one month' wlth an
additlonal one percent for each addltlonal month or fractlon thereof,
durlng whlch such fallure contlnues, not exceedlng twenty-flve
percent ln the aggregate; plus lnterest at the rate of one percent of
such tax or one-tnelfth of the annual rate of tnterest set by the t4x
comnlsslon pursuant to sectloa eleven hundred forty-two, whlchever le
greater, for each month of delay after such return nan requlred to be
ftLed or such tax beeame due.

(1i) If the tax comrnlssion deternlnes that such failure or delay
was due to reasonable cause and not due to wtll-ful neglect' lt ehalL
remlt all of such penalty and that portion of euch lnterest that,
exceeds the lnterest that wouLd be payable lf such lnterest rrere
computed at the rate set by the tax comission pursuant to sectlon
eleven hundred forty-two. The tax commlsslon shal-L pronuLgate rules
and regulatlons as to what constltutes reasonable cause.tt

F, That 20 NYCRR 536.5(a) ( fornerly 20 NYCRR 536.1[a])  provldes that

the Tax Conmlssion may remlt lnterest or penaltles asseseed under Tax Law

S 1145 lf petltlonerts failure to comply wlth the law was due to reasonable
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cauee. Subsectlon (b) of 20 NYCRR 536.5 states that grounds for reasonable

cause may lnclude the lnablLlty to obtain and assemble essential lnfornatlon

requlred for the preparatl.on of a conplete return desplte reaeonabLe effortg.

Slnce pet l t lonerrs accountant dled ln 1981 and alL of pet l t lonerrs and

pet l t lonerts accountantrs efforts to retrLeve pet l t l .onerfs records l tere

fruitless, there ls reasonable cause to remlt the penaltles for all perlods

prlor to September, 1981.

G. That Tax Law $ f101(b) deflnes rrretail salet' ln pertlnent part'

as fol lows:

"(b) (4) Retal.l sale. (1) A sale of tangible personaL property
to any person for any purpose, other than (A) for resale as such or
as a physLcal component part  of  tanglble personal propertyr. . . . t t

The regulatlons prouul-gated pursuant to Tax Law $ 1101(b)(4) provide that

where a person ln the course of hls buslness operatl.ons purchasee tanglble

personal property whlch he lntends to sel1 elther ln the form la whlch

purchased or as a component part of other property or servlcesr the

property or services whlch he has purchased w11L be consldered as purchaeed

for resale and, therefore, not subject to tax untll he has transferred tlre

proper ty  to  h ls  cus tomer .  (20  NYCRR 526.6 [c ] . )

H. That the regulatlons further state that a resale certlflcate is

one used to clalu exemptlon from tax on purchases of tanglble pereonal

property or servlces whlch wll-l be resold or transferred to a customer

when saLd personal-  property or servlces ts for regale. (20 NYCRR 532.4td1 t I ] . )

Further, the regulatlons require that each vendor acceptlng a resale

cert,lflcate must, for vertfLcatlon purposes, malntaln a mechod of aseoclating

a sale nade for resale with the resale certlflcate on fll-e. (20 NYCRR

s32.4  td l  t41  .  )
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I. That petltloner has produced ten blanket resale certlflcates and,

to the extent that lt has also produced reeelpts whlch are subJect to sald

cert l f lcates, pet l t loner ls ent l t led to a credlt .  The blanket resale

certlficates and recel.pts subnltted by petictoner at hearlng should be

renitted to the Audlt Dlvlsion for adJustment of esttmated taxable sales.

J. That Tax Law $ LL47(a) provtdes that the natLlng of a notl.ce ls

presuuptlve evLdence of the recelpt of same by the person to lrhom lt ls

addressed. Stnce petltloner clalned the nottces were untl.uely wLth regard

to the flrst perlod on each of the notlces lssued against petltioner, lt

was incunbent upon the Audit Dlvlslon to establlsh the ualllng of the

not,lce ln a ttnely uanner. The presunptlon of recelpt arlses upon the

presentatlon of proof by the sender that lt has a routLne offlce practice

and procedure for nalllng the notlces whlch deuonstrace that the notLces

were ln fact properly addressed and mal led. (T.J.  Gulf ,  Inc. v.  New York

State Tax Conmlsslon, L24 LDzd 314.)

K. That the Audlt Divlslon did not subolt proof sufflclent to

establlsh the tinely nalllng of the notlces of determinatlon and demands

even though gtven ample opportunlty to do so at and subsequent to hearlng.

Therefore, the tax due for the f i rst  per lod on not lce number 5821202003N,

perlod ended November 30, 1979, and the flrst period on notice number

5830527I47C, perLod ended May 31, 1980, is cancel led.

L. That the petltlon of Peter Glordano d/b/a B & G Gul-f Servlce

Statlon ls granted to the extent set forth ln ConclusLons of Law rrFff, rrlrl

and 'rK"; that the Audlt Dlvlslon ls directed to nodify the notlces of

deterulnatlon and denands for paynent of sales and use taxes due dated
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December 20, 1982 and l[ay 27, 1983, accordtngly; and that except as so

granted the petltion Ls ln aLL other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 91987 PRESIDENT


