
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
of

Pasquale S. & Roseann C. Giordano

for Redetermination of a Deficiency or for
Refund of New York State and New York City
Personal Income Tax under Articl-e 22 of t}re
Tax Law and Chapter 46, Tltle T of the
Administrative Code of the City of New York
for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax CommLssion, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he/she served the wlthln notlce
of Decision by certifled nall- upon Pasquale S. & Roseann C. Glordano the
petitioners in the withln proceeding, by enclos!-ng a true copy thereof ln a
securely sealed postpaid wrapper addressed as foLl-ows:

Pasquale S. & Roseann C. Giordano
109 10-103 Avenue
Richmond I{111, NY f 14f9

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the Petltloner
herel-n and that the address set forth on sald wrapper ls the laet known address
of the pet i t ioner.

Sworn to before me thls
25 th  day  o f  June,  L987.

Au
pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
of

Pasqual-e S. & Roseann C. Glordano

for Redetermlnatlon of a Deflciency or for
Refund of New York State and New York Clty
Personal Income Tax under Article 22 of th.e
Tax Law and Chapter 46, Title T of the
Admlnistrative Code of the Clty of New York
for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she ls over 1.8 years

of age, and that on the 25th day of June, L987, he served the wlthln notlce of
Decislon by certlfled nall upon Louls F. Brush, the representatlve of the
petitioners in the withln proceeding, by eneloslng a true copy thereof in a
securely sealed postpaLd \ilrapper addressed as follows:

Louls F. Brush
101. Front St.
Mineola, NY 11501

and by depositing same enclosed in a postpald properly addreseed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servlce withl-n the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petitloner herein and that the address set forth on sald ltraPper Ls the
last known address of the representatlve of the Petitioner.

Sworn to before me this
25th day of June, 1987.

to admlnister oa

Pursuant to Tax Law sectl-on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 25' 1987

Pasquale S. & Roseann C. Glordano
109 10-103 Avenue
Rlchmond I{111, NY LL4L9

Dear Mr. & Mrs. Glordano:

Please take notlce of the Declsion of the State Tax Counlsslon enclosed
herewlth.

You have now exhausted your rtght of revtew at the admlnlstrative level.
Pursuant to sectlon(s) 690 & L3I2 of the Tax Law and Chapter 46, Title T of
the Admlnlstratlve Code of the City of New York, a proceedlng ln court co
revlew an adverse decislon by the Scate Tax Commlsslon uay be lnstltuted only
under Attl.cle 78 of the Clvll Praculce Law and Rulesr aod nust be conmenced ln
the Suprerae Court of the State of New York, Albany Countyl wlthln 4 monthe from
the date of thLs notice.

Inqulrles concernlng the coeputatlon
wlth thls decl.slon roay be addressed

tax due refund allowed ln accordance

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng if9, State Caupus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaufs RepresentatLve

Petltloner f s Representatlve :
Louls F. Brush
101 Front  S t .
MLneol-a, NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

PASQUALE S. GTORDANO AND RoSEANN C. GToRDANO DECTSION
:

for Redeternlnatton of a Deflciency or for
Refund of New York State and New York Clty :
Personal Income Tax under ArtlcLe 22 of tllle
Tax Law and Chapter 46, Tltle T of the :
Adnlnlstratlve Code of the Clty of New York
for the Years 197E and L979. :

Petltl.oners, Pasquale S. Glordano and Rogeann C. Glordaoo' 109 10-103

Avenue, Richnond II111, New York 11419, fl1ed a petltlon for redeternlnatloa of

a deflcleney or for refund of New York State and New York Clty pereonal lncoue

tax under Artlcle 22 of the Tax Law and Chapter 46, Tttle T of the Admlntstratlve

Code of the Clty of New York for the years 1978 and 1979 (Flle Nos. 37564 and

44363) .

On Octobet 23, 1985, petLtloners walved thelr rlght to a hearlng and requested

the State Tax Counlselon to render a declslon based on the enttre record contained

ln the exLstlng fl.Le, wlth all brlefs to be subnltted by October 8, 1986. After

due conslderatLon, the State Tax Connlsslon hereby renders the followtng declglon.

ISSUES

I. tr{trether the notlces of deflclency were lssued wlchout any basle for

the sole purpose of extendlng the perlod of llnltatlon on assessment.

II. Whether petltloners have subgtantiated that Mr. Glordano ltas engaged

ln a trade or buslness durlng the years at lssue.



I I I .  Whether pett t toners

buslness expenses clalned as

Lssue.

-2 -

have substantlated the character

deductlons fron gross lncome for

and amount of

the years at

FINDINGS OF FACT

1. For the years 1978 and L979, pet l t loners, Pasquale S. Glordano aud

Roseann C. Glordano, flled New York State lncome tax returns uoder fll lng

status "marrted fll lng separately on one returnrt. Mr. Glordano also flled

State unlncorporated buslness tax returns for 1978 and L979.

2. Petltlonersr tax returns were selecced for exanlnatlon along wlth

those of approximately 100 other lndivlduals because thelr returns had been

prepared by a partlcular accountant. An lnvestlgatlon had dlscloeed that thle

accountant had conslstently prepared returns on whlch an lndlvldual wlth ltage

or saLary lncome sholrn on nage and tax statenents had reported thls lncoue as

buslness receLpts on Federal Schedule C. Departuent of Taxation and Flnance

audttors were dLrected to revlew the returns and to dlsall-ow clalned buslness

expense deductlons lf the taxpayer appeared to be an employee recelvlng wage or

salary lncooe reported on lrage and tax statements.

3. The 1978 State lncome tax return shows Mr. Glordanots occupatton as

"Bond Tradertt and Mrs. Glordanofs occupatlon as ttResearch Aldett. Mr. Glordano

reported total taxable tncooe of $24,535.00, conslstlng of buslneee lncone of

$23,769.00 and lnterest lncome of $766.00. Mrs. Giordano reported total  lncoue

of  $8 ,183.00 ,  cons ls t lng  o f ' ro ther  lncomet t  o f  $7 ,800.00  and ln te res t  lncone o f

$ 3 8 3  . 0 0 .

(a) A wage and tax statement attached to the return showed
ttwages'  t lps, other compensat l .ontt  to Mr. Glordano of $38,384.71
from Dean l,Iltter Reynolds, Inc. of San Francisco' CalLfornla. The
statement ls stamped wlth an arrorr polntlng to the compensatlon
flgure and bearlng the legend "Included ln Schedule C".
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(b) 0n Federal Schedule C, Mr. Glordano reported total
Lncome from business or professlon of $38,385.00. The Schedule C
shows the followlng expenaes3

Newspapers, magazlnes, etc.  $ 39E.00
Desk Lunches for buyers 92I.0O
Telephone alloc. 240.00
Research meetlngs, contacts 21386.00
Mall lngs 120.00
Photos tars  113.00
Brlefcase, pens and personal supplles 229.00
Travel:  cabg, fares after late meetlngs 6E4.00
Glf ts (not exceedlng $25.00 per person) 305.00
Sports events wlth tradere 275.00
Parklng' tolls 482.00
Refreshments, coffee at deskslde 367.00
Clgars, c lgarettes: desksl .de 155.00
Outslde t,elephone cal1s whlle at meetings 41.00
Account ing 100.00
Research alde-Roseann Glordano 71800.00

T o t a l  $ 1 4 , 6 1 6 . 0 0

The $14,616.00 ln total  expenses was subtracted fron total
lncome of $361385.00, and the result nas shown as net buslnese
lncome on the State lncome tax return. The research alde expense
of $7,E00.00 was reported by Mrs. Glordano as tfother tncometr.

(c) Mr. Glordano clalmed New York ltemLzed deductlons of
$ 5  , 3 E 6  . 0 0 .

(d) The unlncorporated buslness tax return shows total
income to  Mr .  G lordano o f  $23,769.00 ,  less  subt rac t lons  o f  $38,385.00 ,
result lng ln a net loss of $14,616.00. Accordlngly,  no unLncorporated
buslness tax was shown as due.

4. On March 26, L982, the Audlt Dlvislon lssued to petltlonere a Stateuent

of Audlt Changes f,or L97E whlch explalned, "[cJhe expenses clalned on Federal

Schedule C are not ordlnary or necessary ln the productlon of lncome as an

euployee; therefore, all ScheduLe C expenses are dtsallowed." Petltlonergt tax

llablllty was recomputed as lf a Jolnt return had been flLed,

state and cl ty personal lncome tax of $1rE94.69 pLus lnterest

petltlonerst New York taxable lncone, computed as folLowe:

and addltloual

lraa asserted on
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Wages per lrage and tax statements
Interest lncome
BaLance
Less: I tenlzed deduct lons
Less: Exemptlons
Corrected New York taxable lncone

$38 ,384 .71
1 ,149 .00

$39 ,533 .71
5  ,386  .00
I  , 950 .00

$32 ,L97  .7L

$  439 .00
928.00
240.O0

2 ,933 .O0
1 30.  00
r  19  .00
248.00
684 .00
820 .00
325 .00
639 .00
182 .00
293.00
100 .00

5. 0n Aprll 14, 1982, the Audlt Dlvlsion lssued agalnet pecltloners a

Notlce of Def lc lency for 1978, assert lng addlt lonal tax due of $1'894.69 plus

lnterest. No penaltles were lnposed.

6. The 1979 lncome tax return 1lsts Mr. Glordanots occupatlon as "Bond

Trader" and Mrs. Glordanors occupatlon as ttResearch Aidett. Mr. Gtordano

reported total  lncome of $25,889.00, consist ing of bustness lncone of $23r812.00

and lnterest lncome of $21077.00. Mrs. Glordano reported total-  lncone of

$7 '827.00, conslst lng of lnterest lncooe ot $27.00 and ' fother lacomett  of

$ 7 , 8 0 0 . 0 0 .

(a) A wage and tax statement attached to the return shows
lncome to Mr. Glordano of $39,692.32 from Dean Wltter ReynoLds,
Inc. of San Francisco, Callfornla. The statement ls stamped wlth
an arrow polntlng to the coopensatlon flgure and bearlng the
legend "Included In Schedule C'r.

(b) On an attached Federal Schedule C, Mr. Glordano reported
lncoue fron buslness or profession of $39,692.00, and he reported
the fol lowing expensess

Newspapets, magazlnes, etc.
Desk lunches for buyers
Telephone allocatton
Research meetlnge, conCacts
MalLlngs
Photostats
Briefcase & personal suppl les
Travel -  cabs, fares after late meetlnge
Glfts (not exeeetllng $25 per person)
Sports eventa wLth traders
l lospltal l ty -  deskslde
Cigars - deskslde
Outslde tel-ephone calls
Accounting
Research alde - Roseann Glordano

Total-
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The $15,880.00 ln total  expenses was subtracted fron total
lncome, and the result rras sholrn as net buslnese incoue on the
State lncome tax return. The research alde expen€re was reported
by Mrs. Glordano as rrother lncouetr.

(c) Mr. Glordano clalned New York ltemlzed deductlons of
$ 6 , 1 3 1  . 0 0 .

(d) Mr. Glordanots unlncorporated buslness tax return shows
total  lncome fron buslness of $23,812.00, Less subtract lons of
$39 '692.00 ,  resu l t lng  ln  a  loss  o f  $15,880.00 .  The re tu rn  l s
stanped wlth an arrow polntlng to the subtractlons and bearlng the
legend "FICA wages lncluded ln Schedule C". As no caxable tncome
was reported, no tax rras shown as due.

7 .  0n Januar!  17, 1983, the Audlt  Dl.v ls lon Lssued to pet i t loners a

Statenent of Audit  Changes f ,ot  L979, assert lng addit lonal tax due of $2,090.72

plus lnterest on a New York taxable lncone of $33,565.32. A11 expenses clalmed

on Mr. Glordanofs Federal Schedule G were dlsallowed; lncome sholrn on the wage

and tax statement ltas treated as lncome fron wages; and taxes lrere recomputed

as l f  pet l t ioners had f l led a jolnt  return.

8. 0n Aprl l  8,  1983, the Audlt  Dlvis lon lssued to pet l t loners a Not lce of

Def ic lency for L979, assert l .ng addlt lonal tax due of $2,090.72 plus lnterest.

No penaltLes were lnposed.

9. To substantLate the clalmed expenses for 1978 and L979, pet i t loners

subnltted affidavlts and certaln docuuents:

(a) Recelpts from a number of restaurants were submltted,
to ta l l lng  $2 ,225.15  fo r  1978 and $3 ,759.70  fo r  1979.  For  1979,
Mr. Glordano also subnltted several" tlcket stubs froo sportlog
events.

(b) Dally diarles were subol.tted for 1978 and 1979, showlng
expenses for such thlngs as ttcoffee for desk'r, lunches, dlnners,
meetlngs and cabs.

10. Petltloners base thelr protest of the tax deflclencles under consldera-

tlon on the followl.ng grounds:

(a) That the notlces of deflclency were lssued on an arbltrary
and eaprlc lous basls just pr lor to the explrat lon of the perlod of
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lfuol-tatlons on assessment, thus deprlvlng petltloners of the
opportunity to present substantiation for the clalned deductlons;

(b) that petitioners are one of a large group of taxpayers
who were selected for scrutlny because thelr returns had been
prepared by the same preparer;

(c) that all clalned expenses are deductlbLe as ordlnary and
necessary business expenses under IRC S L62 ot as expenses for the
productlon or malntenance of income under IRC $ 212;

(d) that where petltloners do not have cancelled checks or
other recelpts for certaLn expenses, the Department of TaxatLon
and FLnance should aLlow petitloners a reasonable estlmate of such
expense9.

CONCLUSIONS OF LAI'

A. That the notlces of deflclency were properly lesued and were not

arbltrary or caprlcious. Mr. Glordano submltted wage and tax statementg

showlng lncome as an empLoyeer 1ret he reported no income from wages, salarleg,

tips and other compensatlon. In addltlon, he subroitted Federal Schedules Cr

reportLng hls employee lneome as buslness lncome. These returns ltere patently

erroneous, and the Audlt Dlvlslon was justlfled ln naklng a deternlnatlon of

tax due based on adJustments to correct lnconsLstenctes apparent on the face of

the returns. Each NotLce of Deflciency was preceded by a Statement of Audlt

Changes fully lnfornlng petLtloners of the basls for the deflclency and affordlng

petitloners the opporcunlty to flle amended returns.

B. That the fact that petLtlonergr returns lrere selected for examlnatlon

because of certaln practlces of thelr accountant ls lrrelevant. Petltlonersr

llablllty depends soleLy on the facts adduced hereln.

C. That Mr. Glordano has not sustalned hls burden of proof (Tax Law

S 689[e] Adnlnlstrat lve Gode $ T46-189.0te1) to show that he was engaged ln a

trade or buslness other than as an employee.

D. That no proof was submltted that showed that Mrs. GLordano actually

performed serviees for Mr. Glordano as an employee.
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E. That Mr. Glordano may have been entltled to deduct certaln expenceg

under IRC $ 62(2), as expenses lncurred ln connectlon with the performance of

hls dutLes as an enployee; however, he provided alnost no informatlon to ghow

the buslness charact,er of those expenses. The recelpts from restaurants, whlch

Irere the only expendltures documented, dld no! even correlate ln any dlrect way

wlth the expenses clalned on the Federal Schedules C. Accordlngly, Mr. Glordano

has not estabLlshed that aay of the expenses in questlon were ordlnary and

necessary busLness expenses (IRC $ L62). Slmllarly, there ls no evldence ln

the record to estabHeh that the clalned expenses nere ordlnary and necessary

expenses Lncurred for the production or malntenance of lncome (IRC S 2L2).

F. That the petltLon of Pasquale S. Giordano and Roseana C. Gtordano le

denled, and the not lces of def lc iency lssued on Aprl l  14, 1982 and Aprl l  8,

1983 are sustalned.

DATED: Albany, New York

JUN 2 51987

STATE TAX COMMISSION


