
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter bf the Petitl.on
of

Genesee Valley Penny Saver, Inc.

for Redeternination of a Deficlency or Revision
of a DetermLnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l I l8O-5131 l83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being dul-y sworn, deposes and says that
he/she is an employee of the state Tax comission, that he/she ls over 18 yearg
of age, and that on the 9th day of June, 1987, he/she eerved the within notice
of declslon by certified mail upon Genesee Valley Penny Saver, Inc. the
petltLoner ln the wlthin proceeding, bI encloslng a true copy thereof Ln a
securely sealed postpaid rtrapper addressed as follolts:

Genesee Valley Penny Saver, Inc.
Avon Plaza
Avon, NY I44L4

and by depositing same enclosed in a postpald properly addressed wraPPer ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on saLd rdrapper ls the l-ast known addrees
of the petLt ioner.

Sworn to before me thls
9 th  day  o f  June,  1987.

pursuant to Tax Law section 174



STATE Otr' NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Genesee Valley Penny Saver, Inc.

for Redetermination of a Deficiency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 6, 29 of the Tax Law
for  the  Per lod  6 /L |80-5131/83 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayl belng duLy sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she ls over 18 years
of age, and that on the 9th day of June, 1987, he served the wlthln not lce of
decision by certifled naiL upon Roger G. Streb, the representative of the
petltloner in the within proceeding, b)r encloslng a true copy thereof ln a
secureLy seal-ed postpaid wrapper addressed as follows:

Roger G. Streb
Strebl Porter,  Meyer & lJesJ-ey
131 Main Street
Genesee, NY 14454

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the repreaentatlve
of the petitloner hereln and that the address set forth on sald lrraPPer ls the
last known address of the representative of the petitloner.

Sworn to before me this
9 th  day  o f  June,  L987.

pursuant to Tax Law section L74



S T A T E  O F  N E T {  Y O R K
S  T A T E  T A X  C  O M U I S  S I O  N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 9, 1987

Genesee Valley Penny Saverr Inc.
Avon Plaza
Avon, NY L44L4

Gentlemen:

Please take notlce of the declsion of the State Tax Comlsslon encloeed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revielt an
adverse decislon by the State Tax Comlsslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rul-es, and must be co enced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not ice.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
hrith thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng if9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

Peti t lonerr s Representat ive:
Roger G. Streb
Streb, Porter, Meyer & I'lesley
131 Main Street
Genesee, NY 14454



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

GENESEE VALLEY PENNY SAVER, INC.

for RevLslon of a Det,ermlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 an.d
of the Tax Law for the Period June 1, 1980
through May 31, 1983.

? Q .

DECISION

Petitloner, Genesee Val-J-ey Penny Saver, Inc., Avon Plaza, Avon, New York

L44L4, fl1ed a petLtlon for revlsion of a determlnatlon or for refund of sales

and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlod June I'

1980 th rough L t ray  31 ,  1983 (F lLe  No.  49210) .

A hearing was held before TLnothy J. ALston, Ilearing Offlcer, at the

offlces of the State Tax ConmissLon, 259 Monroe Avenue, Rochester, New York' oo

Febtaaty 27,1986 at 10:45 A.M., wlth al l  br lefs and addit lonal evldence to be

subnit ted by Decenber 24, 1986. Pet l t loner appeared by Roger G. Streb, Eeq.

The Audlt  Dlvls lon appeared by John P. Dugan, Esg. (James Del la Porta, Esq.,  of

counsel) .

ISSUE

Whether a certaln publlcation produced by petltloner should properly have

been classifled as a shopplng paper wLthln the meanlng and lntent of sectlon

1115(1) of the Tax Law, thereby exemptlng certaln purchases nade by petLtloaer

froa the Lnposl.tion of sales tax.

FINDINGS OF FACT

1 .  0 n

pet l t loner,

December 1, 1983, fol lowing

Genesee Valley Penny Saver,

an audlt, the Audlt Dlvlglon lsgued

Inc., a Notlce of DetermlnatLon and

to
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Denand for Paynent of Sales and Use Taxes Due assertlng addltlonal tax due for

the perlod June 1, 1980 through May 31, 1983 ln the total  amount of $56,1'29.5I,

plus minlmum interest.

2.  0n September 7, 1983, pet l t loner,  by 1ts president,  I ' targaret J.

Ilarrlson, executed a consent extending the period of llnltatlon for asseesment

of sales and use taxes due for the perLod June 1, 1980 through August 31, 1980,

to Decembet 20, 1983.

3. Subsequent to the Lssuance of the notlce of determLnation hereln' the

amount of tax asserted due by the Audlt DLvlslon was adJusted to $54'829.47,

plus mlnlmum Lnterest.

4. At all times relevant hereln, petl.tloner publlshed the "Genesee VaLl-ey

Penny Saver", a weekly periodlcal conslstlng prlnarlLy of pald adverttsetnents

and dlstrlbuted free of charge on a conounlty-wide basls. Petltloner derlved

revenue fron the sale of such advertlsements. PetltLoner publlshed four

regtonal edl t lons of Lts paper each week (North, South, East and West).  Al l

four edttlons were substantiaLLy slnllar in content.

5. The addltlonal tax asserted due hereln conslsted of three comPonents.

Flrst, the Audlt Dlvlslon found $822.37 tn addl.tlonal tax due on certaln rrJob

workn perforned by petltloner for certaln other perlodlcals. Petltioner

presented no evldence to refute thls portlon of the audlt. Second, the Audlt

Dlvlsion found $20,276.34 in addltlonal tax due on certaln expense purchases

nade by petltloner. Thls determlnatlon was premLsed upon the Audlt Dlvlslonrs

contention that expense purchases used tn the productlon of the publLeatlon

were subJect to tax. Expense purchases used in both producing the publlcatiou

and ln "Job work" lrere apportLoned between such uses. Expense purchases used

ln rrJob rrorkrr lrere not held subject to tax. Petltloner conteaded that it wae a
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"shopping paper" as that, term Ls defined ln sectlon 1115(1) of the Tax Law, aod

therefore lts expense purchases were properly exempt from tax. Flnally, the

Audlt  Dlvls ion found $33,730.76 Ln addlt lonatr tax due on certaLn capltal

acquLsitlons and l-easehold lmprovements durlng the audlt perlod. 0f thls

amount,  $32'865.75 represented tax due on pet l t lonerrs capital  purchases durlng

the audlt perlod, consistlng prlnarily of prlntlng-related equlpnent. Petltloner

dld not dlspute such purchases, but rather contended that, as a "shopptng

paper" such purchases were exempt fron tax. The reuainlng $865.01 of thlg

component of the tax asserted due represented tax on certaln leasehold luprovements.

6. The Audlt Dlvlslonrs calculatlons, resultlng 1n the addltlonal tax

asserted due wlth respect to all three components of the audltr rr€r€ baeed upon

a detalLed audlt of all of petttlonerts purchase lnvolces and books and recorde

for the audlt  per lod.

7. 0n audLt,  the Audlt  Dlvls ion f i rst  deternlned that pet i t ionerts

pubLleatlon could not properly be cLasstfled as a "shopping paper" wlthln the

meaning of sect lon 1115(1) of the Tax taw. Speclf ical ly,  the Audlt  Dlvls lon

determined that each of the lssues of the publlcatlon publlshed during the

audlt perLod dld not have nlnety percent or less of lts prlnted area conaLetLng

of advertlsements. Thls determLnatlon was preulsed upon a review of vlrtually

all of the publlcationrs issues publlshed during the relevant pertod. The

Audit DLvlslon did not actualJ.y cal-culate the amount of advertLseuents and

non-advertisements in each of those lssues, but rather obgerved sald issues and

estLnated that the so-called rrnLnety percent rulett was not met.

8. Subsequent to the lssuance of the not,lce of deterulnatlon hereln, the

Audlt Divislon cal-culated the area conslstlng of non-advertlsemencs wlth
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respect to four issues of the publlcatlon publlshed durlng the audlt perlod.

The results of these cal-cuLatl.ons are set forth below:

TOTAL AREA UTILIZED TOTAL AREA OF zoF
ISSUE FOR PRINTING NON.ADVERTISE}MNTS NON-ADVERTISEMENTS

6 /10 /81
5 /LO l83
5 /24183
s  l 3L  183

7 ,560  sq .  i n
8 ,640  sq ,  l n .
8 ,280  sq . l n .
6 ,840  sq .  l n .

24 sq. 1n.
68 sq.  ln .

109  sq .  l n .
117 .13  sq .  l n .

0 .32
0 .82
L .3Z
r .77"

9. In its calculatlons, the Audlt Dlvlslon flrst deternlaed the area

generally utll lzed for printing on each page of the paper. The borders along

all four sldes of each page were not lncluded ln this calculatLon. The area

per page was then uultlplled by the total number of pages tn each lssue Co

deternlne the totaL area avallabLe for prtntlng for that issue. The Audlt

Divlslon next determlned the area on each page consistlng of non-advertlslng

space. These amounts nere totalled and the ratlo beEween non-adverclslng space

and total- utlLlzed space per Lssue was used to deterutne whether the prlnted

area of the publlcatlon conslsted of nlnety percent or less of advertlsementg.

10. In lts determinatlons as to which portlons of each publlcatlou ltere

advertlseoents and whlch were non-advertlsements, the Audlt Dlvislon considered

the publlcatlonfs masthead and certaLn community servlce areas' notably a

llsting of local school menus, to be non-advertlsenents. Also consldered to be

non-advertlsements lras an area ln each i.ssue for use by a teader to wrLte down

his or her own ad and subnlt Lt to the publlcatlon to be publlshed.

11. The four lssues ueasured by the Audlt Dtvislon were rePresentatlve

sanples of all lssues published durlng the audit perlod.

L2. PetitLoner contended that the publlcatlon had been in compllance wlth

the nlnety percent advertlsement requlreruent throughout the audlt perlod.

Petitloner presented calculatlons wlth respect, Eo each lssue pubLlshed throughout



the audlt perlod ln support of lts contentlon. Petltlonerfs calculatlons

centered upon.lts calcul-atlon of "non-pald spacett ln each lssue. Such ttnon-pal.d

space" conslsted of the non-advertlseuents as determlned by the Audlt Dlvlslon

and also certain advertlsements for whlch petltloner dtd not charge a fee,

notably advertLsements for the local cooperatlve extenslon. Also coneldered to

be non-advertlsements lrere certaln 'fclasslfl.ed-type" ads whlch were actually

"fll lers" ('rCongratulatlons Graduates", for exanple). The advertlsenents whlch

were publl-shed gratls and the "fLller'r ads constltuted a very suall part of the

anount of "non-pald space'r ln petltLonerrs caLculatlons. The key dlstlnctlon

between petLt lonerrg and the Audit  Dlvis lonrs caLculat lons was pet l t lonertg

lncluslon of so-called ttgutter spacett as ttnon-pald, spacett. The ttgutter spacett

consLsted of the border along the lnslde of each page. Thls space wae avallable

to petl.tioner for prlntLng, but was only utlllzed ln the centerfold of each

issue. Another dlst inct lon between pet l t lonerts and the Audlt  Dlvtstonrs

ealeulat,lons was petltlonerrs lncluslon of aLl four of lts edltlons ln calculatlng

the total nuuber of pages Ln each edltlon and the total amount of non-pald

space ln each lssue.

CONCLUSIONS OF LAW

A. That Tax Law S1115(a)(20) provldes for an exenpt lon from the lnposlt lon

of sales tax inposed pursuant co section 1105(a) and coupeosatLng use tax

lmposed pursuant t ,o sect ion 1110 upon "[p]aper,  lnk and any other tanglble

personal property purchased for use ln the publ lcat lon of a shopplng paper. . .whlch

ls to become a physlcal component part of such paper." For purposes of Tax Law

S 1115(a) (20) r  sect lon f115(1) (B) sers forrh elght requlrements to be net by a

publlcatlon ln order to be deflned as a shopplng paper withln the meaolng of

sect ion 1115(1),  thereby galnlng benef l t  of  the exenpt ion. 0f  the elght
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reguirements set forth ln subparagraph (B), the fol-Lowlng requlrement is at

lssue heretn:

"The advertlsements in sueh publlcatlon Ia shopplng paper] shall not
exceed ninety percent of the prlnted area of each lssue." (Tax Law
s 11 ls t1 l  i c l . )

B. That the Audit  Dlvis lonts determlnat lon that pet l t lonerrs publ lcat lon

dld not meet, the requireoent set forth ln Tax Law $ 1115(1) (C) ln order to be

properly classlfled as a shopplng paper durlng the audlt perlod was reasonable

and wlthln the meanlng and lntent of  sect lon 1115(1).  Pet l t lonerts argument

that a proper Lnterpretat lon of sect ion 1115(1) (C) requlres a calculat l .on of

the ratlo of "unpald space" to the total area avallable for printlng ls rejected.

Thls lnterpretation wouLd 'rallow a pubLlcatLon to quallfy for the shopplng

paper exemptlon merely by increasing the amount of unused space ln the publlca-

tion'r, and would thereby euasculate the statutory crlterla for quallflcatlon

for shopplng paper status (see Matter of I rondequolt  Shopper,  Inc.,  State Tax

Conmlsslon, January 16, 1987).  I t  Ls noted that whl le the Audlt  Dlvls lonfs

calculations may have falled to lncLude certaln non-advertlslng space, ootably

the trfllLertt, the free ads and the cent,erfold ttgutter" space, such space ltas

smaLl ln area and even lf deternlned to be non-advertlsement, would not result

ln pet l t lonerIs meetlng the "nlnety percent rule 'r .

C. That the Audlt  Divis l .onrs assert lon of tax due on pet l t lonerts purchaees

of capltal  assets was ln alL respects proper.  Pet l t lonerts qual l . f lcat loo or lack

thereof as a shopplng paper ls lrrelevant to thLs portlon of the assessment (gee

Matter of Irondequolt Shopper, Inc., supra). The relevant sales tax exemptlon

wlth respect to thls port lon of the assessment is Tax Law $ 1115(a) ( I2),  whlch

provldes for an exemptlon for purchases of nachlnery and equlpment for use or

consumptlon dlrectly and predominantly ln the productlon of tanglble personal
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property for sa1e. Petltloner has falled to show wheretn the nachlnery and

equlpnent at lssue was used ln the productlon of tangLble personal property for

sa1e. The exemptlon offered by Tax Law $ 11f5(a)(12) is therefore unaval lable

to pet i t loner.

D. That wlth respect to that portlon of the assessment relatlng to "job

worktt and leasehold lnproveoents, petltloner falled to present any evldence

tending to show whereln this portLon of the assessoent was Lmproper.

E. That the petltlon of Genesee Valley Penny Saver, Inc. ls ln all

respects denied, and the Notice of Deterntnatlon and Demand for Paynent of

SaLes and Use Taxes Due, dated Deeember 1, 1983, as adjusted (Flndlng of Fact

t t 3 t t ) ,  l s  sus ta lned .

DATED: Albany, New York

JUN 0 e 1e87

STATE TAx CO}BIISSION

PRESIDENT


