
STATE OF NEW YORK

STATE TAx COMMISSION

In the l{atter of the
of

Gelmart Industrles,

Petltlon

Inc . AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deficlency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Arcicle(s) ZE e 29 of the Tax Law for the
Per lod 6 |  I  /75-8131/E0.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an enployee of the State Tax Comlgglon, that he/she ls over lE years
of age, and that on the 23rd day of Aprll, 19E7, he/she gerved the wlthln
notlce of Declslon by certlfled natl upon Gelnart Industrlee, Inc. the
petltloner ln the lrlthl.n proceedlng, bI encLoslng a crue copy thereof ln a
securely sealed postpald nrapper addressed as folLolrs:

Gelmart Industrleg, Inc.
20-20 129rh  St .
Col lege Polnt,  NY 11356

and by deposltlng same enclosed
post offlce under the exclusLve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thLs
23rd day of Aprll, L9E7.

ln a postpaLd properJ.y addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee is the petl.cloner
forth on sald wrapper ls the Laet known addrees

pursuant to Tax Law sectlott I74



STATE OF NEId YORK

STATE TAX COMMISSION

In the Macter of the Petitlon
o f

Geluart  Industr les, Inc. AFFIDAVIT OF MAILING

for Redetermlnation of a Deficlency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of. the Tax Law for the
PerLod 6  /  I  /75-8  l3L  180,

State of New York :
9 9 .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and eays that
he/she Ls an employee of the State Tax Comlsslon, that he/she ls over 18 yeara
of age, and that on the 23rd day of Aprll, L987, he served che wlthln notlce of
Declslon by certlfled naLl upon Joseph Corben, the representatlve of the
petltloner in the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid nrapper addressed as follows:

Joseph Corben
1512 Bowe Rd.
Val ley Stream, NY 11560

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitloner hereln and that the address set forth on eaLd w?apPer ls the
last known address of the representatlve of the petltioner.

sworn to before ne thls
23td day of Aprl l ,  1987.

ister oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

AprlL 23, L987

Gelnart Industrles, Inc.
20-20 129rh Sr .
College Polnt, NY 11356

Gentlenen:

Please take notlce of the Declslon of the State Tax ConmLsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve l-evel.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revlen an
adverse declslon by the State Tax Connlsslon may be lnstltuted only under
Artlcle 78 of the Clvtl Practlce Law and Rules, and must be comeneed ln the
Supreme Court of the State of New York, Albany Count|, wlthln 4 months fron the
date of thls not lce.

Inqulries concernlng the computation of tax due or refund allowed in accordance
wlth thls declslon may be addressed. to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldtng #9, State Campus
Albany' New York L2227
Phone # (51E) 457-20E6

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner t s Representatlve :
Joseph Corben
1512 Bowe Rd.
Valley Stream, NIf 115E0



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

GELMART INDUSTRIES, INC.

for Revlslon of a Determlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June l,
through August 31, 1980.

DECISION

Refund
28 and. 29
197 5

Petltloner, GeJ-mart Industries, Inc., 20-29 L29th Street, CoLlege Potnt,

New York 11356, f l led a pet i t lon for revlslon of a determinatLon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

June 1, L975 through August 31, 1980 (Fi le No. 45155).

A hearing was held befote Brian L. Frledrnan, Ilearlng Officer, at the

offlces of the State Tax Connisslon, Two World Trade Center, New York, New

York, on June 16, 1986 at 1:15 P. l{ . ,  wlth al l -  br lefs to be subrnl t ted by October 15,

f986, Pet i t ioner appeared by Joseph Corben, CPA. The Audlt  Divls lon appeared

by John P. Dugan, Esq. (Laura lul .  Nath, Esq.r of  counsel-) .

rssuEs

I. I{trether petltioner ls llable for sales and/or coupensatlng use taxes'

pursuant to the provislons of sectlon 1107(b) (1) of the Tax Lanr, on the purchase

of certaln manufaecuring nachlnery and equipment where petltloner has taken

dellvery and possesslon of said machlnery and equlpment ln New York Clty for

the purpose of transshipment to a subsldlary corporation ln the Phlllpplnes.

II. If sor whether the imposltlon of sales atdlor compensatLng use taxeg

on such recelpts ls violatlve of Articl-e I, Section 10, Clause 2 of the ConstL-

tut lon of the Unlted States.
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IIL Whether the purchase by petltioner of computersr typewrlters and

certaln other offlce equlpment is exempt from New York State sales and

compensattng use taxes pursuant to the provisions of sect lon 1115(a) (12) of the

Tax Law on the basls that sald equlpment was purchased for use or consumptlon

directly and predonlnantly ln the productlon of tangible personal property by

manufacturlng.

FINDINGS OF FACT

L. Pursuant to a f le ld audit  of  Gelnart  Industr les, Inc. (hereinafter

r lpet l t ioneE"),  the Audlt  Dlvis lon, on March 15, 1983, issued to pet l t loner four

notLces of det.ermlnatLon and demands for paynent of sales and use taxea due for

the perLod June 1, 1975 through August 31, 1980, to wlt :

s8303r500rQ $22,407.76
s830315002Q 46 ,259 .93  I1 ,564 .98  37 ,446 .47

Interest Total Anount, Due

$  9 ,731 .03  $37 ,740 .73
95 ,27L  .38
30,239,50
22,722.88

Notl.ce Number Total Tax Due

s830315003Q 15 ,431 .05
s8303r5004Q L3,687.40

3 ,857 .77  10 ,950 .68
3 ,42L .86  5  , 6L3 .62

PenaLty

$  5 , 6 0 1 . 9 4

Petitloner executed consents extending the perlod for assessment of sales and

use taxes for the perlod at lssue to any t ime on or before March 20, 1983.

2. Pr ior to the hearing held herein, pet l t ioner executed a consent to the

f lx ing of tax and, on June 8, 1983, paid the sum of $103'007.00, sald auount

representing the total tax and interest due on the assessments lssued Pursuant

to Not ice Nuubers S830315002Q and S830315004Q. The Audlt  Divis lon conceded

that all penalttes Lmposed upon the agreed assessments and upon those remainlng

ln issue should be abated.

3. At the hearlng, pet i t loner conceded l labl l l ty for that port lon of the

sales tax attr lbutable to pet l t ionerrs purchase and sale of certain trucks and

automoblles upon which the Audlt Dlvlston had deternlned Ehat proper saLes tax
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had not been pald and/or collected. The total amount of tax assessed by the

Audlt  Dlvls lon on these transact lons ts $1r582.45. Therefore, the total  anount

renalnlng at l -ssue ls $35,256.36r plus appl icable lnterest.

4. Petitioner is an import manufaeturer of brassieres, gloves and lnfantltear'

with offlces and a wholesale/retaiL outLet ln College Point, New York. Gelmart

Industrles Phlltpplnes, Inc. ls a subsidlary of petLtloner which manufactures

these ltems. Upon the audlt of petitioner, the Audlt Dlvislon deternlned that

petltLonerrs books and records were adequate and sufflclent to lrarrant an audlt

nethod ut l l lz lng al l  records. I lowever,  pet l t ionerrs Control ler,  I larvey L.

Orner, consented to a test period audit of sales and recurring expense purchases.

The audit did not result in an assessment of additlonal tax due on sales.

Petltionerts flxed assets were audited on an item-by-lten baels for the entlre

audlt period. The only remalnlng issue is the taxability of productlon nachlnery

and equipment and cert,ain computer and offlce equipment purchased by petitloner

for conslgnment to its subsidiary ln the PhlLlpplnes.

5. llhen petltloner purchased the nachlnery and equipment, lt would lostruct

the vendor to paek sald ltems for overseas shipment. The vendor would then

deLlver the sealed crates contalnlng pet l t lonerts purchases to pet l t ionerrs

offLces Ln College Polnt, to the pLer ln New York or to a trucker for dellvery

to the pler for shtpmenE. The machinery and equipment would remaln ln the

sealed crates for a period of from one to flve days, or untLl the next shlp was

departlng from New York to the Phlllppines. Upon arrival in New York, petitlonerts

shlpping and recelvlng clerks would lnspect the crates to see that they were

correctly packed. If they were not correctly packed and not readl-ly repaLrabl-e

by the clerks, petitioner would ask the vendor to repack, gince packlng charges

rrere part of the purchase prl.ce. When purchasing snall-er items, employees of
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petitl.oner would load sald ltens lnto shlpplng contalners' usually by meana of

a forkl l f t  t ruck.

6. When the machlnery and equlpment lrere dellvered to New York, they were

carrled by petltloner ln lts fixed assets account. After conslgnuent to ltg

substdlary ln the Phtllpplnes, petltloner took the depreclatlon on the nachlnery

and equlpment. In all cases, petitloner was the purchaser of the nachlnery and

equlpnent.

7. Petltloner contends that certain computers, typewrlters and other

offlce equlpment were used dlrectly ln productlon and should' therefore, be

exempt fron the lnposltlon of New York State sales and compensatlng use taxes.

It ls petltlonerts posltlon that such equipoent performs factory funetlone by

generating hard copy as to what the factory produces.

CONCLUSIONS OF LAW

A. That 20 NYCRR 525.2(a)(3) provLdes that the "gales tax ls a tdest lnat lon

taxrr that lsr the point of delivery or polnt at whlch possesslon Ls traoeferred

by the vendor to the purchaser or desLgnee controls both the tax lncldent and

the  tax  ra te . "

B. That tltLe to the machLnery and equlpment passed to petltloner ln New

York. trilhtle Ln New York, petitLoner carrLed the nachinery and equlpnent ln lte

fixed assets account and, even after shipnent to the PhlLlpplnes, petltloner

cont,tnued to take the depreciation. Petltloner lras the purchaser of the

nachlnery and equlpment and, even though physleal possesslon rtan transferred to

Gelnart Industries PhillppLnes, Inc., titLe remalned wlth petltl.oner. Petltloner

performed no manufacturtng functLon; the subsldLary ln the Phlllpplnes used the

nachlnery and equlpment to manufacture the items whlch lrere sent back for saLe
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by petitloner ln New York. Therefore, petltloner ls llable for tax on the

purchase of the machlnery and equlpment.

C. That sect lon 1115(a)(12) of the Tax taw exempts from the lmposlt ion of

sales and use tax, machlnery and equipment for uae or consumptlon directly and

predomlnantly ln the productlon of tanglble personal property for saLe by

manufactur ing. Sect lon 1107(b)(1) of the Tax Law provldes that the exemptlon

provided for Ln sectton 1115(a) (L2) ot the Tax Law shalL not apply to the

temporary municlpal asslstance sal-es and compensating use taxes i.nposed by the

Clty of New York, which taxes are Lmposed at the rate of four percent.

D. That 20 NYCRR 528.I3(c)(2) provLdes that rr lu]sage ln act lv l t les

collat,eral to the actual productLon process ls not deemed to be used dlrectly

in productlon.tt PetitLoner dld not submlt sufficlent evidence to carry forward

lts burden of proof to show that the computers, typewrlters and other office

equipment were used dlrectLy and predoml.nantly ln the production of tangl.ble

personal property for sale by nanufacturlng. Purchase of said equlpnent cannot

be exempted fron State sales and use taxes as provided Ln sect lon 1115(a)(12)

and ls '  therefore, subJect to the taxee lmposed pursuant to sectLons 1105(a)

and 1110 of the Tax Law as weLL as the City taxes lnpoeed pursuant to sectlon

1107(a) of the Tax Law.

E. That the laws of New York State are presumed to be constltutionally

valld at the adninistratlve level of the Tax Conmisslon.

F. That, as LndLcated ln Flndlng of Fact tt2", ggpg, petitloner is to

receive credlt for payment of total tax and interest due on the assessments

issued pursuant to Not ice Numbers 5830315002Q and 5830315004Q and al l  penalt les

inposed upon these assessments and upon those remainLng at lssue ls abated.
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G. That the petLt ion of Gelmart Industr les, Inc. is granted to the extent

indlcated in Concl.uslon of Law "Fft; the Audlt DivLslon is hereby dlrected to

nodify the notlces of determlnatlon and demands for paynent of sales and use

taxes due bearing Not ice Nunbers 3830315001Q and 5830315003Q lssued to sald

pet i t loner on March 15, 1983; and that,  except as so granted, the petLt ion ls

ln al l  other respects denied.

DATED: Albanyr New York

APR 2 3 1987

STATE TAX CO,UMISSION

sroNER -\ A

N[ <\\\-


