
STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Roger Gauthler,  Sr. AFFIDAVIT OF MAILING

for Redeterninatlon of a Deflciency or Revlsion
of a Deteruination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for the Periods Ended 5/3I/83 and 2/28/85.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay" belng duly sworn, deposes and says that
he/she Ls an enployee of the State Tax Coumlsslon, that he/she ls over 18 yearg
of age, and that on the 12th day of August, L987, he/she served the within
notlce of decislon by certlfied mall upon Roger Gauthler, Sr. the petitioner ln
the r,vlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpald wrapper addressed as follows:

Roger Gauthler,  Sr.
RD II2
Granville, NY 12832

and by deposlting same enclosed
post offlce under the exclusive
Servtce within the State of New

That deponent further says
heretn and that the address set
of the pet i t ioner.

Sworn to before me thls
12 th  day  o f  August ,  1987.

tn a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the petltioner
forth on said wrapper ls the last knoltn addresg

Authorized to adninlster oaths
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Roger Gauthler,  Sr. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deficlency or Revlsion
of a Det,erminatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per iods  Ended 5 /3L183 and 2128185.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duLy sworn, deposes and says thac
he/she ls an employee of the State Tax Conrmlsslon, that he/she ls over 18 years
of age, and that on the 12th day of August, L987, he served the wlthln notlce
of decislon by certlfled mall upon John R. I{lnn, the representative of the
petltloner ln the wlthin proceedinB, b)r enclosLng a true copy thereof Ln a
securely seaLed postpaid wrapper addressed as fol-lows:

John R. Winn
Wlnn & Wlnn
13 Nor th  S t .
Granvllle, NY L2832

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wLthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petlcloner herein and that the address set forth on sald nrapper ls the
last knolrn address of the representative of the petitloner.

Sworn to before ne this
12 th  day  o f  August ,  1987.

to ter oaths
pursuant to Tax Law section L74



S T A T E  O F  N E h T  Y O R K
S T A T E  T A X  C O M . U I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

August 12, L987

Roger Gauthler, Sr.
RD II2
Granvl11e, NY L2832

Dear Mr. Gauthier:

Pl-ease take notlce of the deelslon of the State Tax Coumlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decislon by the State Tax Comlsslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be connnenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of this not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed tn accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX COlfr\fISSION

Taxlng Bureauf s Representattve

Petl t ioner I  s Representat lve:
John R. Wlnn
i{lnn & Wlnn
13 Nor th  S t .
Granvl l le,  NY 12832



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon

o f

RoGER GAUTITIER, SR.

for Revlglon of a Determtnatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and
of the Tax Law for the Periods Ended May 31,
1983 and February 28, 1985.

29

DECISION

Petltloner, Roger Gauthler, Sr., RD ll2, Granvllle, NewYork 12832, flled a

Pet,ttlon for revtslon of a deternlnatlon or for refund of saLes and use taxes

under Artlcles 28 and 29 of the Tax Law for che perlods ended May 31, 1983 aod

February 28, 1985 (Fl le No. 65117)

A hearl.ng was held before Frank A. Landers, Ilearlng Offlcer, at the

offices of the State Tax Co'nisglon, Bulldtng 9, W.A. Ilarrlnan Campus, Albauy,

New York, on Aprl l  7'  L987 at,2:30 P.M., wlth al l  brlefs to be f l led by June E'

f987. Petltloner appeared by John R. Wlnn, Esq. The Audtt Divlslon appeared

by John P. Dugan, Esq. (Thonas Sacca, Esq., of counsel).

ISSUE

I'lhether

whlch he used

petlcloner ls llable for use tax on the purehase of a tractor

ln lnterstate commerce.

FINDINGS OF FACT

1. On October 10, 1985, the Audlt Dl.vlslon lssued to petltloner' Roger

Gauthler' Sr., a Notice of DetermLnatlon and Demand for Payment of SaLes and

Use Taxes Due assesslng sales and use taxes due of $61850.00, plus lnterest of

$661.11 ,  fo r  a  to ta l  amounc due o f  $7 ,511.11  fo r  the  per lods  ended l lay  31 ,  1983

and Februaty 28, 1985. The aforeuentloned taxes were found to be due as the

resuLt of a fleld audlt of petltlonerts booke and records. The audltor deterulned



-2-

that pet i t ioner was l iable for sales taxes of $1 ,379.00 on the purchase of a

tractor in 1983 and use t ,axes of $5r47L.00 on the purchase of a tractor in

1 9 8 5 .

2. On October 30, 1985, pet i t ioner t imely f i l -ed a pet l t ion for a hearing

to review the notl-ce. Petitloner claims that from the tlme of purchase the

tractors were prlmarily used in lnterstate conmerce and, therefore, are not

subject to tax.

3. At al l  t imes relevantr pet i t ioner was a resident of New York State

reslding at ItD lf2, Granvllle, New York.

4. On March 16, 1983, pet i t ioner purchased a 1978 Internat lonal t ractor

from Orange l lotor Co.,  Inc. ln Al-bany, New York for $191700.00. The tractor

was delivered in New York State; howeverr petitioner avoided paylng sales tax

by reglstering the vehicle in New Jerseyr util lzing the address of a relatlve

of the salesnan. The auditor determtned the sales tax by nultiplying the

purchase pr ice by the combined State and local sales tax rate ($19r7O0.00 x 77

= $1 ,379.00) .  A t  the  hear ing ,  pe t i t ioner  conceded tha t  he  was l iab le  fo r  the

saLes t.ax on thls transactlon and this amount is no longer at issue.

5. On Februarl  8,  1985, petLt ioner purchased a 1985 Internat lonal t ractor

from J & B International in Burllngton, Vermont for $78, L52.96. Petitloner

traded his 1978 tractor ln for the new vehl-cle and was given a credlt of

$191948.28  fo r  a  ne t  purchase pr ice  o f  $58,204.68 .  ( I t  shou ld  be  no ted  tha t

the net purchase price lncludes Federal retallersr excise taxes ln the amount

of $7r28I.77.)  Pet i tLoner transferred hls New Jersey l icense plates to the new

vehicle. Petitioner took delivery of the vehicle ln Vermont. The auditor

determined the use tax by nultiplylng the sales price, before allowanee for

trade-in,  by the combined St,ate and l-ocal use tax rate ($78,L52.96 x 77 =

$ 5 , 4 7 1 . 0 0 ) .
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6. During 1985, petitloner, an independent contractorr was under contract

to transport goods for Fort Ann Express of Fort Ann, New York. Petitlonerr s

tractor was used prinarily to transport placemats from Glens Fal-ls, New York to

Delta Airlines in AtLanta, Georgia and alumlnum foil- fron General Electrlc Co.

in Fort Edward, New York to Jol-let, Il l inois. After delivering the Load'

petltloner would return to Fort Ann, usually plcking up and del-lvering addltlonal

loads at speclfic locations durLng the return trip. Only occaslonally dld

pet i t ioner use the traetor for intrastate transport ing. Pet l t loner testLf led

that on one such occaslon he transported a load of paper from Glens Fal-ls to

New York Clty. Otherwi.se the tractor rraa used prlmarlly for interstate trans-

porting. When the tractor rilas not ln use, lt was garaged elther at Fort Ann or

at pet i t lonerr s resldence ln Granvi l le.

7. Petltioner contends that lt ls the l-ntent of the Tax Law to exempt

vehicles prLmarily engaged ln interstate commerce from sales and use taxes and

that exemptLon is not lost because of lncldentaL lntrastate triPs.

CONCLUSIONS OF LAI,I

A. That sect ion 1110 of the Tax Law provldes, l -n pert inent Part '  for the

Lmposltion of the compensating use tax as follows:

rrExcept to the extent that property or servlces have
already been or w111 be subJect to the sales tax under thls
article, there is hereby imposed on every person a use tax
for the use wlthln thLs state on and after June f l rst ,
nineteen hundred seventy-one except as otherltise exempted
under thl-s artlcl-e, (A) of any tanglble personal ProPerty
p u r c h a s e d  a t  r e t a i l . . . . t t

B. That sect ion 1101(b) of the Tax Law def ines the term "uset 'as fol lows:

r'(7) Use. The exercise of any right or Power over tangible
personal property by the purchaser thereof and includes'
but ls not limlted to' the receivlng' storage or any
keeplng or retention for any l-ength of time, withdrawal
from storage, any lnstal-lation, any affixatlon to real or
personal property,  or any consumption of such property. t t
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C. That use tax is due pursuant to sect ion 1110 of the Tax Law where ( l )

a vehicle enters the State while not engaged in interstate or foreign conrmerce,

even though the vehicle is thereafter used in lnterstate or forelgn cormerce;

or (2) the vehicl-e enters the State whLle engaged Ln lnterstate or foreign

conmerce, but ls subseguently used to any degree in intrastate colmerce or any

local ized use withln New York State. Accordlngly,  s ince the petLt loner used

the tractor in intrastate coumercer the use tax nas proPerly inposed by the

Audit Division. Furthermore, petitloner has fail-ed to show that the vehlcl-e

rras garaged outside New York State or prlncipal-ly used outslde New York State.

(Xerox Corp. v.  State Tax Commlsslon, 7I  ADzd L77.)

D. That pursuant to section 1110 of the Tax Law, the use tax ls due on

$50,922.9 I  ($58,204.68  -  $7 ,28L.77)  and no t  $78,152.96  as  de termlned by  the

Audlt  Divis ion. (See Flndlng of Fact "5rr.)

E. That the petltLon of Roger Gauthl-er, Sr. ls granted to the extent

Lndicated in ConcLuslon of Larf , ' rD";  the Audlt  Divis ion is hereby dlrected to

nodify the NotJ.ce of Determination and Demand for Paynent of Sal-es and Use

Taxes Due lssued October 10, 1985; and that,  except as so granted, the pet i t ion

ls denied.

DATED: Albanyr New York STATE TA)( COMMISSION

AU0 t 21987
PRESIDENT


