
STATE OF NEI,f YORK

STATE TAx COMMISSION

In the Matter of the Petlttoo
of

Ntck & Anthooy Gaudtugo, Partners
d/b/a Ntck & Tony's Hero Shop

for Redetermlnatlon of a Deftctency or RevlsLon
of a Deternlnatlon or Refuod of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law for the
PerLod 6  /L  175-5  l3L  178.

AFTIDAVIT OF }IAILING

State of New York :
s ts .  :

County of Albany 3

David Parchuck/Janet M. Snay, being duly sworn, deposeg and says thet
he/she ls an ernployee of the State Tax Counlsglon, that he/ehe ls over 18 yEars
of age, and that on the 9th day of January, L987, he/she served the wlthln
notlce of Declslon by certtfted oail upon Ntck & Anthony GaudLuso, Partnors,
d/bla Nlck & Tony's Hero Shop the pet l tLoners ta the wlthln proceedlag, by
encloelng a true copy thereof ln a securely sealed postpald wrapper addressed
as fot lona:

Nlck & Anthony Gaudtuso, Partnerg
dlb / a Nlck & Tooy's llero Shop
1223 McDonald Ave.
Brooklyn, NY 11230

and by deposttlag ftane enclosed
post office uoder the excluslve
Servlce wlthln the State of New

That deponent further says
hereio and that the address set
of the pet lctoner.

Sworn to before ne thls
9th day of January, L987.

ln a postpald properly addressed wrapper to a
care and custody of the Uniced Stat€s Postal
York.

that the sald addressee ls the petltloner
forth on sald nrapper ls the last known addrEss

ntntster oat
pursuant to Tax Law secttora L74



STATE OF NEIT YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
of

Ntck & Anthony Gaudluso, Partners
a/a/a Nlck & Tonyre Hero Shop

for Redeternlnatton of a Deftclency or RevlsLon
of a Deterninatton or Refund of SalEs & llse Tax
uoder Artlcle(s) 28 & 29 of the Tax taw for the
Perlod 6 | L 17 5-5 | 3l |  7 8.

AFFIDAVIT OF MAILING

State of New York :
g t t .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she te an enployee of the State Tax Connteston, thac he/she Ls over 18 yeers
of age; and that on the 9th day of January, 1987, he served the withln notlce
of Dectslon by certtfted nall upon }lurray Applenan, the representattve of the
pettttoners ln the wtthln proceedtng, blr eniloslng a true copy thereof ln a
securely seal-ed postpatd wrapper addressed as fol1olts:

Murray Appleman
225 Btoadway
New York, NY 10007

and by deposttlog sane enclosed la a postpatd properly addressEd wrapper ln a
post offlce under the exclusive care and custody of tha Unlted StatEs PoEtal
Servlce wtthln Ehe State of New York.

That deponent further says thaC the sald addressEe ls the rePrEseotetlve
of the petlttooer herein and that the address set forth on sald wrappgr 1s the
last knolrn address of the represEatative of the petlctoner.

Sworn to before ne thls
9th day of January' L987.

to adnintster oat
Pursuant to Tax Law sectlolf- L74
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January 9, 1987

Nlck & Anthony Gaudiuso, Partnere
dlbla Nick & Tony's llero Shop
1223 McDonald Ave.
Brooklyn, NY LL230

GentLemen:

Please take notlce of thE Declslon of the State Tax Connlgsion encl-osed
herewtth.

You have now exhausted your rtght of revLew at the adnlnLstratlve Level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedlng tn court to revlcw an
adverse decislon by the State Tax Co ntsslon may be tnstLtuted oaly uader
Article 78 of the Ctvtl Practtce Law and RuLes, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthla 4 months from the
date of thts nottce.

Inquirles concerntng the couputatlon of tax due or refund aLlowed in accordance
wlth thts declston nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt EvaluatLon Bureau
Assessoent Revlew tlntt
Butldtag #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

PetltLonert s Representatlve:
Murray Applenan
225 Broedway
New York, NY 10007



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the l4atter of the Petltlon

o f

NICK GAUDIUSO AND ANTHONY GAUDIUSO, PARTNERS,
DIBIA NICK & TONY'S TIERO SHOP

for Revtslon of a Deternl"natlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod June 1, L975
through May 31, L978.

DECISION

PetLtioners, Nlck Gaudluso and Anthony Gaudluso, Partnets, dlbla Nlck &

Tonyts Hero Shop, 1223 blcDonald Avenue, Brooklyn, New York 11230, flLed a

petltlon for reviston of a deternLnatl.on or for refund of sales and use taxes

under Attlcles 28 and 29 of the Tax Law for the period June 1, 1975 through

May 31 ,  1978 (F lLe  No.  29097) .

A hearing vrae coomenced before Frank W. Barrle, Hearlng Offlcer, at the

offtces of the State Tax ComLseton, Two World Trade Centerr New York, New

York, on November 30, L982 at 1:45 P.M. and contLnued before Joseph I '1.  Plotor

J r . ,  I lear lng  Of f i cer ,  a t  the  sane o f f l ces  on  Ju ly  16 ,  1986 aE 1 :15  P.M. '  w l th

all briefs submLtted by September 16, 1986. Petltioners appeared by Murray

Appleman, Esq. The Audlt DlvlsLon appeared by John P. Dugan, Esq. (Anne I'1.

Murphy, Esg. r  of  counsel) .

rssuEs

I. Whether the State Tax Commlsslon 1g barred from renderlng a decLeloo

ln thls case due to laches.

II. Whether petitloners, Nick Gaudluso and Anthony Gaudiuso, Partners,

d/bla Ntck & Tonyfs Hero Shopr are lLable for additl.onal sales and use taxea

whlch resul-ted from a fteld audlt of petltloners' busl.ness.
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FINDINGS OF FACT

1. 0n Decembet 27, L979, the AudLt DivlsLon lgsued to petltlooers, Nlck

Gaudluso and Anthony Gaudluso, Partnete, dlbla NLck & Tonyrs Hero Shopr a NotLce

of Deternlnatlon and Demand for Paynent of Sales and Use Taxes Due for the

period June I , L975 through May 31 , 1978 ('rthe audlt period"). Sald nottce

asseesed tax due ln the sum of $36,551.83, plus lnterest of  $8,705.98, for a

total amount due of $45,257.81. Valldated consents extendLng the period of

llml.tatl.oo for assessment of sales and use tax6s under Artlcles 28 aod 29 of

the Tax Law were duly flled, extendlng the tlme for determlning tax for the

audit  per lod to June 20, 1980.

2. Petltl"oners operate a retall hero or sandlrlch shop' selllng euch ltems

as prepared foods, clgarettes, soda, beer and mlscellaneous taxable ltems.

3. The assessment was the resuLt of an audlt by the Audit Dl.vleloa of the

buslnegs operatLons of petLtioners for the audl.t perLod. It reveaLed that

petltl"oners kept various records such as a cash recelpts journal' a check

dLsbursements Journal, purchase Lnvoices, a geoeral ledger and cancel-led

checks. tlorrever, pet,itioners did oot maiutain any cash reglster t,apes, guest

checks or sales receipts.

4. The Audlc Dtvlslon reviewed the books and records of the buelness but

was uaable to check actuaL sales sLnce there were neither cash reglster tapes

nor guest checks or sales recelpts. Therefore, It was decl.ded to perform an

observatl"on test. The flrst such test was conducted at the buelness premLses

on November 15, L978 from 9:30 A.M. to 4230 P.M. I t  nas noted that the busLnese.

rf,aa open ftoa 7:00 A.M. to 7:00 P.M. The results of this observat,lon test were

deened too hlgh by the Audlt Dl"vlslonr gLven the taxpayers' other avalIable

buslnees records and returns.



5. The Audlt DlvLslon chose

February  16 ,  1979 f ron  9 :30  A.M.

days, lncludLng an esttmate used

-3-

perform another observatlon test otr

4:30 P.M. and took an average of the two

the hours they were unable to observe:

lst Observatlon Test 2nd Obeervatioo Test
Lr /15 /78 2l  L6179

$  63e .90-ffis

205.r9

$  889 .14

$728 .00

to

to

for

The es t lna te  fo r  the  hours  7 :00  A.M.  to  9 :30  A.M.  and 4 :30  P.M.  to  7 :00  P.M.

was calculated at 30 percent of the 9:30 A.M. to 4:30 P.M. f lgure. Saturdaye

were calcuLated at 50 percent of the total weekday flgure.

6. The Audlt DlvlsLon declded to ellminate the estLnates for the houre

not observed and perforrned observatl.on tests on FrLday, Septembet L4, L979'

Saturdayr September 15, 1979 and Thursdayr September 20' 1979. The resuLts

were aa follows:

Prepared food sales
Average food sales
Estlnated food sales

Total

Date

9 :30  -  4 :30
9 :30  -  4 :30
7  -  9 :30  A .M .
4 :30  -  7  P .M .

Fr lday  9 /L4179
Thursday 9120179

Total  r
Saturday  9 /15179-

Tlne

7 :00  -  9 :30  A .M .
4 :30  -  7 :00  P .M .

Total Prepared
Food Sales

$ 71 .ss
28.85

$ffid

7. Fron these observatlon tests, the Audlt Division deterolned total

prepared food sales for a week by taking the total sales for a weekday, $784.35'

nultlplylng by 5 (days) and addlng $392.18 for Saturday sales to reach the

weekly total  of  $4,313.93, This f lgure was reduced by 25 percent to ref lect

Sacurday was not
cl0sed the store.
retatoed.

observed ln full because taxpayers ran out of bread aad
Therefore, the 50 percent estlnate for Saturday was
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lnflatlon and then nultipLled by L47 (weeks), the number of weeks ln the audlt

perlod wl"th a1Lolrancea for holldays and vacatl.ons. Total prepared food salee

were  de termined to  be  $475,611.15 .

8. The Audlt Dl"vlslon also determlned taxable sales of beer' eoda'

clgarettes and mlscell-aneous taxabLe ltens for the audlt perlod. A

percentage-of-purchase test was conducted uslng the t€rxpayerst own purchase

records for the months of Februaty L977 and August L976. The examlnation

ylelded the foll-owing percentages of total purchases:

Beer
Soda

77.
77"

Clgarettes 32
MlsceLlaneous taxable itens 2Z

The Audlt DLvlslon dlscovered that the exanlned purchase lnvolces reflected

purchases whlch were 6.12 percent hlgher than the general ledger. The general

ledger flgures were lncreased by 6.12 percent. The adJusted purchases of

$178,020.32 were then reduced by 2 percent for spoLlage and plJ-ferage and

$4,500.00 for sel f  use, as evldenced by the taxpayerst federal  tax recuroer to

yleld total  adJusted purchases of $169,959.91. The purchase percentages l tere

appLled to this flgure to deternl.ne sales of each taxable lten and then the

followlng markups were applled to sald purchase flgures:

Beer
Soda
Clgarettes
M{scellaneous items

58.872
67 .29667"
28.232
97.962

Total-  adjusted taxable sal-es were determlned to be $49r783.53.

9. Total  adjusted taxabl-e sales of $49,783.53 were added to total  prepared

food sal-es of $475,611.15 and reduced by the taxabl-e sales reported of $59,481.00.

Thls ylelded addltl"onal taxable sales of $455,914.00, whlch ylelded addltlonal
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tax of $36,473.L2. Added to thls flgure was addltlonal tax on flxed assets of

$78.7 f ,  resu l t lng  ln  a  to taL  add l t lona l  tax  due o f  $35,551.83 .

10. The taxpayers contend that no factuaL foundatlon exletg for the Audit

DLvisionrs determlnatlon and that the records of the taxpayer lrere sufflclent

to accuratel-y determlne lts tax llablLtty for the audLt perlod.

11. At hearing, petltloners subnltted varl.ous documents wlth regard to

uatters lnvol-ving L976, 1977, and 1978 personal income taxes of each of the

petltioners hereln and 1976 - L978 unLncorporated busloess taxes of Nick &

Tonyts llero Shop. Included lrere noticee of defl"clenc)rr perfected petttlonE,

correepondence wlth the Tax Appeals Bureau and wlthdrawals of petltlon. None

of the documencs were relevant to the lnstant natter.

CONCTUSIONS OF LAI^I

A. That the Audlt Dlvislon was oot barred by the doctrlne of laches fron

assessing additLoaal taxes due. Laches may not be lnputed to the State ln the

absence of statutory authorlty. The rule Ls generalLy appLled La connection

with tax matters (Matter of Jamestown Lodge 1681 Loyal Order of Mooge' Inc.' 31

AD2d 981; Matter of Turner Constructlon Co. v. State Tax ConmLsslon, 57 AD2d

201). The record hereLn clearly showe that the Audlt Dlvlsloa acted reasonabLy

ln llght of the clrcumstances and nlthout prejudlce to petltloners.

B. That sectlon 1138(a) of the Tax Law provtdes that ttLf a return when

flLed is lncorrect or insufflclent, the amount of tax due shaLl be decernlned

by the tax conmlsslon from euch lnfornatlon as may be avallablett and authorizee,

where necessary' an estlmate of tax due rron the basls of external indlcesfr.

C. That eectl"on 1135(a) of the Tax Law provl.des that every per{ron requlred

to collect tax shall keep records of every sale and all amounts paid, charged



-6-

or due thereon and of the tax payable thereon. Such records shall lnclude a

true copy of each sales sllp, lnvoicer receipt or statement.

D. That petltloners dld noc have cash regl"ster tapes or any other record

that would serve as a veriflable record of taxable sales and, therefore, there

were vlrtually no lnternal audlt controls in thls cash business. Because of

petltlonersr lnadequate record keeping, the Audlt Dlvlslonts use of an observatlon

test and markup percentage audLt as a basls for deternLning petltlonersf llablltty

nas proper ln accordance wlch sectloo 1138(a) of the Tax Law (l{atter of Urbaq

Liquors, Inc. v. State Tax Comisslon, 90 AD2d 576\.

E. That the Audlt DlvlsLon reasonably calculated petltloners' tax 1lablltty

by uslng observatl"on tests and markup percentages. Petitl"ooers, therefore, had

the burden of shonlng that the amount of tax assessed lras erroneoue (Matter of

Surface Ll"ne Operators Fraternal OrganlzatLon, Inc. v. Tully, 84 AD2d 858).

SLnce petLtloners offered no evldence other than documentatlon of an unrelated

subsequent lncome tax audlt, they fail-ed to show that the assessment wae

erroneous.

F. That the petitlon of Nick GaudLuso and Anthony Gaudluso, Partnere,

d/b/a Nlck & Tonyrs Hero Shop ls denled and the Notlce of Determl"natlon and

Demand for Paynent of Sales and Use Taxes Due Lssued December 27, L979 Ls

sustalned, together wl"th such additlonal- interest as nay be lawfully owlng.

DATED: Albany, New York STATE TN( COM}IISSION

JANO9ffi7
PRESIDENT
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rA-36 (e176> State of New York -  Department of Taxat ion and FLnance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Date  o Pet i t ion

Resu l ts  o f  search  by  F i les

*

Requested bfax

Icom 1O7 - Bfdg. #9
)tate Campus
Afbany, New york 1?.227

u?ll Rppoals Bureau 
''

Room tOT - Bldg. #9
Siete Campus
l.fli:ny, l.lcw Yo

Date of Request

,ho/*z

SociaL Securi ty Number

Sec t i on

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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Jaouary 9, 1987

Nlck & Anthony Gaudtuso, Partners
d/bla Nlck & Tonyrs Hero Shop
1223 McDonald Ave.
Brooklyn, NY 1L230

GentLenen:

Please take nottce of the DeclsLon of the State Tax Commlsslou encloged
herewl,th.

You have now exhausted your righc of revtew at the adntnlstratlve level.
Pursuant to sectloo(s) 1138 of the Tax Law, a proeeedtng 1o coure to rEvl.ew an
adverse dectslon by the St,ate Tax ConmLsston may be lnsettuted only under
Artlcle 78 of the Clvtl Practlce Law and Rulesr 4od must bE conmencEd tn the
Suprene Court of the State of New Yorkr Albany County, w{th{n 4 nonths froo the
date of thts notlce.

Inqutrles concernlng the conputatl.on of
wlth thts dectston uay be addressed to:

NYS Dcpt. Taxatlon and Ftnance
Audtt Evaluatlon BurEau
Asssesment Revlew t'nit
Butldlng #9, Scate Campus
Albaoy, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TA]( COMMISSION

cc3 Taxlng Bureaurs Representatlva

Petitloner I s Representatlve 3
Murray Appleuan
225 Broadway
New York, NY 10007

tax due or refund allowEd tn accordance



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

NICK GAUDTUSO AND ANTITONY GAUDIUSO, PARTNERS,
DIBIA, NICK & TONYIS IIERO SHOP

for Revision of a DeternLnacl.on or for Refund
of SaLes and Use Taxes under Artlcles 28 an'd, 29
of the Tax Law for the Period Juae l, L975
through May 31, L978.

DECISION

Petttioners, NLck Gaudluso aad Anthony GaudLuso' Partnets, d.lbla Ntck &

Tonyrs Hero Shop, 1223 McDonald Avenue, Brooklyn, New York 11230' flled a

petltloa for revlsl"on of a deternlnatloo or for refund of sales and use taxee

under Articles 28 and 29 of the Tax Law for the perlod June 1, 1975 through

May 31 ,  1978 (F t1e  No.  29097, .

A hearlng rras corrmenced before Frank W. Barrle, Heartng Offlcer, at the

offlces of the State Tax Comisglon, Two World Trade Center' New York, New

York, on November 30, L982 at l:45 P.M. and contlnued before Joeeph l{. PLnto'

Jr. ,  l leartng off lcer,  at  the same off lces on July 16, 1986 at 1:15 P.M., wlth

all brlefs subnitted by Septenber 16, 1986. Petltlooers appeared by lfurray

Applenan, Esq. The Audlt Divislon appeared by John P. Dugan, Esq. (Anae I,I.

Murphy, Esq. r  of  counsel) .

ISSUES

I. trIhether the State Tax Conmlselon is barred from renderlng a declsloo

ln thLs case due to laches.

II. Whether petLtloners, Nlck GaudLueo and Anthony Gaudlugo, Partnerg'

dlb/a Nlck & Tonyts Hero Shopr are llable for addLtLonal ealee and uge taxes

whlch resulted from a fleld audlt of petltlonersr business.
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FINDINGS OF FACT

1. 0n Decembet 27, 1979, the Audlt Dlvisl"on Lssued to petltlonere, Nlck

Gaudiuso and Anthony Gaudluso, Partnets, dlbla Nlck & Tonyrs Hero Shop, a Notice

of Deterninatlon and Demand for Payment of Sales and Use Taxes Due for the

perlod June I , L975 through May 31 , L978 ("the audLt perlodrr). Sald notlce

agsessed tax  due ln  che sum o f  $36,551.83 ,  p lus  ln te res t  o f  $8 ,705.98 '  fo r  a

total anount due of $45,257.8L. Valldated consents extendlng the perlod of

llnLtatlon for asEessment of sales aad uee taxee under ArtlcLes 28 aord. 29 of

the Tax Law were duly flledr extendlng ihe tLne for deternlnlog tax for the

audlt  per lod to June 20, 1980.

2. Petltloners operate a retail hero or sandlrlch shop, selllng euch lteu8

as prepared foods, cLgareEtes, soda, beer and mlscellaneous taxable ltems.

3. The assessmeot was the resul-t of an audlt by the Audlt Dlvlslon of the

buslness operatLons of petltioners for the audlt period. It revealed that

petitloners kept varlous records such ag a cash receLpte JournaL' a check

dlsbursements journal-, purchase lnvotces, a general l-edger and cancelled

checks. Ilowever, petltlonersr dld not matntaln any cash reglster capesr gu€at

checks or sales receipte.

4. The Audlt Dlvlsion revlewed the books aod records of the bueioess but

was unable to check actuaL sales since there were nelther cash reglster tapee

nor guest checks or sales receipts. Therefore, it was declded to perform an

observatlon test. The fLrst such teet was conducted at the buslness premlses

on November 15, 1978 fron 9:30 A.M. to 4:30 P.M. I t  was noted that the buslness

\ras open fron 7:00 A.M. to 7200 P,M. The results of thls observat lon test l rere

deemed too hlgh by the Audlt DlvlsLon, glven the taxpayersr other avallable

buslness records and returns.



5. The Audlt DlvisLon

February 16, L979 ftom 9:30

days, lncludl"ng an estlmate

Prepared food sales
Average food sales
Estlnated food sales

Total

-3-

chose to perforn another observatlon test on

A.M. to 4:30 P.M. and took an average of the two

used for the hours they were uoabLe to observe:

lst Observation Test 2nd Observatloo Test
LLlLs lTs 2 l16 l7e

$728.009 :30  -  4 :30
9 :30  -  4 :30
7  -  9 :30  A .M .
4 :30  -  7  P .M .

$  639 .90
683 .95

205.19

$  889 .14

The es t lna te  fo r  the  hours  7 :00  A.M.  to  9 :30  A.M.  and 4 :30  P.M.  to  7 :00  P.M.

was calculated at 30 percent of the 9:30 A.M. to 4230 P.M. f lgure. Saturdaya

were calcuLated at 50 percent of the total weekday flgure.

6. The Audlt Dlvlsion dectded to ellmlnate the estlmates for the houre

not observed and performed observation tests on Frlday, September 14' L979,

Saturday, September 15, 1979 and Thursdayr Septeuber 20, 1979. The resulte

nere as foll-ows:

Date TLne

7 :00  -  9 :30  A .M .
4 :30  -  7 :00  P .M .

TotaL Prepared
Food Salee

$  71  . 55
29.95

Fr lday 9 l14 l79
Thursday 9l20l79

Total
Saturday g lLSlTgI

7. From these observattoo tests, the Audit Divlslon deterolned total

prepared food sales for a week by cakl"ng the total sates for a weekday' $784.35,

multipl-ylog by 5 (days) and addtng $392.18 for Saturday saLes to reach the

weekJ.y total of $4,313.93, This figure was reduced by 25 percent to reflect

Saturday was not observed ln full
c losed the store. Therefore, the
retaLned.

because taxpayers ran out of bread and
50 percent estlnate for Saturday was
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lnflatton and then nultlplled by 147 (weeks), the number of weeks in the audlt

perl.od rrlth allonances for holldaye and vacaclons. Total prepared food sales

were  de termined to  be  $475,611.15 .

8. The Audit Dlvtslon also determl"ned taxable eales of beer' soda'

clgarettes and miscellaneous taxable ltens for the audlt perl.od. A

percentage-of-purchase test was conducted uslng the t:rxpayerst oltn purchase

records for the months of February L977 and August. L976. The examl.natlon

ylelded the followLng perceotages of total purchases:

Beer
Soda
Cl.garettes
MLscellaneous taxable items

Beer
Soda
Clgarettes
Mlscellaneous ltems

7Z
77.
37.
2Z

The Audlt DLvislon dlscovered that the examlned purchase lnvolces refLected

purchases whlch were 6.12 percent hlgher than the general l-edger. The general

ledger figures were lncreased by 6.12 percent. The adjusted purchases of

$178,020.32 were then reduced by 2 peteent for spoiJ-age and pLlferage and

$4,500.00 for sel f  use, as evldenced by the taxpayerst federal  tax returoer to

yleLd total  adJusted purchases of $169,959.91. The purchase percentages nere

appJ-led to thts fLgure to determtne sales of each taxabl.e ltem and then the

folLowing markups were applled Eo satd purchase flgures:

58.877"
67.29662
28.232
97 .967"

Total  adjusted taxable eales were deternLoed to be $49r783.53.

9. Total  adjusted taxable sales of $49,783.53 were added co total  prepared

food sales of $475,611.15 aod reduced by the taxabLe salee reported of $69'481.00.

Thls ylelded addlclonal taxable sales of $455,9L4.00, whLch ylelded addltlonal
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tax of $36,473.L2. Added to this f lgure was addlt lonal cax on f lxed assetg of

$78.71 ,  reeu l t lng  ln  a  to ta l  add l t lona l  tax  due o f  $36,551.83 .

10. The taxpayers contend that no factual foundatlon exlsts for the Audlt

Dlvlsionfs deterninatlon and that the records of the ta:(payer were sufficleot

to accurateLy determl.ae lts tax llablllcy for the audit period.

11. At hearing, petltloners subnitted various documente with regard to

matters lnvolvLng 1976, 1977, and 1978 personal lncome taxes of Each of the

petltloners herel"n and 1976 - 1978 untncorporated buslness taxes of Nick &

Tonyts Hero Shop. Included were notlces of deflclenclr perfected petlclons'

correepondence wlth the Tax Appeals Bureau and wlthdrawal-g of petition. None

of the documents were relevant to the l"nstant matter.

CONCLUSIONS OF LAW

A. That the Audlt DLvlsloo was not barred by the doctrlne of laches from

assessing addltlonal taxes due. Laches nay noc be lnputed to the State io the

absence of statutory authorlty. The rule ls generalLy applled la connecttoo

wlth cax nat,ters (Matter of Janeetown Lodge 1681 Loyal Order of Mooee, Iac.r 31

AD2d 981; llatter of Turner Construction Co. v. State Tax Comlssloor ST ADzd

201). The record hereln clearly shows that the Audlt Dl.vlslon acted reasonably

ln llght of the ctrcumstances and wlthout preJudlce to petltloners.

B. That sectlon 1138(a) of the Tax Law provl.des that "Lf a return when

flled l"s incorrect of, LnsufftcLeot, the arnount of tax due shall be deternl"ned

by the tax conmLsslon from such lnfornatlon as may be avallabLe" and authorlzes'

where necessary, an estlmate of tax due tton the basls of external indLcestt.

C. That sect,lon 1135(a) of the Tax Law provldes that every persoa requlred

to colLect tax shal-l keep records of every sal-e and all amounts pal.d, charged
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or due thereon and of the tax payable thereon. Such records shalL lncl-ude a

true copy of each sales slip' lnvotce' recelpt or statement.

D. That petitloners did not have cash reglster tapes or any other record

that woul-d serve as a verLflable record of taxable sales and, therefore' there

were vlrtually ao lnternaL audlt coatrols in thls cash busioeas. Becauee of

petltlooerst lnadequate record keepl.ng, the Audlt DLvlslonts u8e of an observatloo

test and narkup percentage audlt as a basls for determlnlng petl.tlonerar llablllty

nas proper in accordance wlth sectLon 1138(a) of the Tax Law (Matter of Urbaa

Ltquore' Inc. v. State Tax Commlsgton' 90 ADzd 576t.

E. That the Audlt DlvLsl.on reasonably calculated petiElonerst tax ltablllty

by ualng observatlon tests and oarkup percentages. Petltloners, therefore' had

the burden of showlng that the amount of tax assessed was erroneous (lggggg o:!

Surface Llne Operators Fraternal Organlzatton, Inc. v. Tully' 84 AD2d 858).

Slnee petLtloners offered no evldeace other than documentatlon of an unrelated

subsequent lncome tax audlt, they falled to shon that the asses€tment waa

erroneoua.

F. That the petitlon of Nlck Gaudluso and Anthooy Gaudluso, Partnerg'

d/b/a Nlck & Tonytg Hero Shop ts denled and the Notlce of Deteruioatloa and

Demand for Payment of Sales and Use Taxes Due lesued Decenbet 27, 1979 ls

sustainede together wLth such additlonal- lnterest as may be lawfuLly owl.ng.

DATED: Albany, New York STATE TN( COMMISSION

JAN 0 91997


