
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Garage Shalom,

Pet l t ion

Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or Revision
of a Determlnation or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  I 2 l I / 7 8  -  5 / 3 l l 8 L .

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comission, that he/she is over 18 years
of age, and that on the l l th day of March, L987, he/she served the wlthin
not ice of Declslon by cert i f ied mai l  upon Garage Shalom, Inc. the pet l t ioner in
the within proceeding, by encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol- lows:

Garage Shalom, Inc.
c/o H. Wapnlck
2024 E.  18rh  St ree t
Brooklyn, NY LL229

and by deposLting same enclosed l-n a postpaid properly addressed wrapper Ln a
post off lce under the excl-uslve care and custody of the Unlted States Postal-
Service withLn the State of New York.

That deponent further says that the said addressee ls the pet l t ioner
herein and that the address set forth on sald wrapper ls the last knonn address
of  the  pe t i t loner .

Sworn to before me thls
l l th  day  o f  March ,  L987.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Garage Shal-om,

PetLt ion

Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficlency or Revlsion
of a Determination or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  L 2 l l / 7 8  -  5 / 3 I / 8 L .

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 yearg
of ager and that on the l l th day of March, L987, he served the within not ice of
Declslon by cert i f ied mai l  upon Carl-  I I .  Becker,  the representat lve of the
pet i t ioner in the wlthLn proceeding, by enclosLng a true copy thereof in a
securely sealed postpaid nrapper addressed as fol lows:

Carl- Il. Becker
Fireman & Kramer
305 Avenue U
Brooklyn, NY 11223

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner hereLn and that the address set forth on sald wraPPer ls the
last knonm address of the representat ive of the pet l t ioner.

sworn to before me this
1 l th  day  o f  March ,  1987.

Authorlzed to adninister oaths
Pursuant to Tax Law section 174



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M i I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 11, L967

Garage Shalom, Inc,
clo H. WapnLck
2024 E.  16 th  S t , ree t
Brooklyn, NY LL229

Gentlenen:

Please take notlce of the Declslon of the State Tax ConmissLon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to sect ion(s) 113E of the Tax Law, a proceeding ln court  to review an
adverse declsion by the State Tax Commlsslon may be l-nstituted only under
Artlcle 76 of, the CiviL Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of this not ice.

Inqulries concernLng the conputatlon of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (51E) 457-20E6

Very truly yours,

STATE TAx CO}OIISSION

TaxLng Bureaurs Representatlve

Peti t loner t  s Representat ive :
Carl  H. Becker
Flreman & Kramer
305 Avenue U
Brooklyn, NY 11223



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matcer of the Petltloo

o f

GARAGE SHALOM, INC.

for Revlsion of a DeternLnatlon or for
of Sales and Use Taxee under Artlcles
of the Tax Law for the Perlod Decenber
through May 31, 1981.

Refund
28 aad,29 :
1 ,  1978

DECISION

PetitLoner, Garage Shalon, Inc., c/o H. I.lapnick, 2024 Eaet 18th Street,

Brooklyn' New York LL229, flled a petltLon for revlsloa of a deterninatlon or

for refund of salas and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod Deceuber 1, 1978 through May 31, 1981 (Fl le No. 39287).

A hearlng was held before James lloefer, Hearing 0fflcerr at the officeg of

the State Tax Commisglon, Two World Trade Cencer, New York, New York, on

September 10, 1986 at 2245 P.l'L. Petltloner appeared by Flrenan & Kra,merr Esqe.

(Carl  H. Becker,  Esq.r of  counsel) .  The Audlt  DivlsLon appeared by John P.

Dugan, Esq. (Aogelo A. Scopel l t to,  Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Dlvlslon properly deternlned audlted salee by

tncreaslog petltloner's reported salee by a nultlple of flfteen.

II. Whether reasonable cauae exlsted for petltloner's fallure to pay the

proper eal-es tax duer thereby warrantlng cancelLatlon of both the peoalty

lnpoeed under Tax Law $ 1145(a)(1)(f)  and those toterest charges Ln excese of

mlnlmum lnterest.
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FINDINGS OF FACT

1. on January 20, L982, the Audit  Dlvls loo, as the result  of  a f le ld

examLaatlon, lssued a Notlce of DeternLnatlon and Demand for Paynent of Salee

and Use Taxes Due to petltloner, Garage Shalonr Inc. Satd notlce, whl.ch

encompassed the perlod December 1, 1978 through May 31, 1981' assessed tax due

of  $46,9L4.56 ,  p lus  pena l ty  o f  $9 ,952.67  and,  ln te res t  o f  $8 ,109.90 ,  fo r  a  to taL

a.mount due of $64,977 .L3.

2. From early 1978 uotl"l- approxlnately uld-May of 1981' petitl"oner

operated an automotlve repalr shop at 438 Tenth Avenue, New Yorkr New York.

Petltioner vacated sald prenlsee at the request of the landlord and ln June of

1981 the bullcllngr a gae statl"on, was demollshed. Petltloner had not removed

lts books and records from sald bullding prtor to demolltlon and, therefore' all

lts books and records were destroyed.

3. The audltor assigned to thls case contacted both pet l t lonerrs president

and Lts accountant in an effort to locate petitlonerrs books and records. After

learning that all books and records had been destroyed, the audltor next vl.slted

the prenlses at 438 Tenth Avenue and found "an empty locrr. From her lnspection

of the property, the_audltor wae able to determlne that gasoline storage tanks

htete stlLl ln place on the premises. The audicor aLso questloned an enployee of

a hardware store which was located adjacent to petltlonerts business and was

lnforned that petitloner operated a gas statlon. The audltor dld not lnqutre

of thls enployee whether or not petittooer ever soLd gasol-lne' but rather assuned

that gasoline was sold because of the exlstence of gasoline storage taoks.

4. Petltlonerrs reported taxable sales for the audlt perlod totall-ed

$41'888.00, an average of $4,188.80 per quarter.  The audLtor deemed reported
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taxable saLes lnsufflclent for a gasollnE station located la Manhattan and,

gince no books aod records were avat"labLe for audit, she nulttplled repottcd

taxable sales of $41,888.00 by f i f teen to compute audlted taxabLe salce of

$628,320.00. Appllcarlon of the elght percent tax rate to addltlonal taxablE

sales of $586,432.00 ($628,320.00 minus $41,888.00) produced the tax due ftgure

of $46,914.56. The audl"tor deternlned reported taxabl.e salee lnsufflcient end

used a uultlpllcatlon factor of ftfteen prenLsed on the bellef that petltlooer

sold gasolLne on a regular and contlnuous basls.

5. When petlttoner first leased the prenlses at 438 Tenth Avenue, rental

pa]rnents totalled $400.00 per nooth. In 1980, petitlonerts rent ttas increaaed

to $11000.00 per nonth. Prlor uo the rent Lncrease, petltloner generated tte

sales solely fron the repair of auto'noblles and was not engeged ln the retall

eale of gasoLlne. When lts rent nas lncreaeed, petltloner attempted to incrsaee

revenues through the retaLl sale of gasollne. Petltloner purchased 2,500

galloos of no lead gasolLne from Prooto Petroleum Corp. on each of three

sepaf,ate occaelons ln early 1980. The 7,500 gallons of gasolloe purchaeed la

earLy 1980 represeoted petltl"onerts total gasoline purchases for the audlt

perlod. After the 71500 galJ.one of gasollne were sold, no further purehaeea

were made because (1) the entrance to the statl.on lras restrLcted, thue reducing

gasoltne sales; (tt) the station had only one leland contalnlng t\to PunPs; aod

(ltl) the gasoLlne storage tanks at the {rtation had a conbined capaclty of only

2,500 gallons and petltLonerts suppller of gasollne refused to make aoy further

dellverles slnce lt was cost lneffectl"ve to deLtver such a snall quantlty.

6. Petltloner specLaLized Ln 1ow cost brake repalrs and o11 changes and

lts presldent, Jacob Melamed, testlfled that repalr sales totalled approxlnately

$1,000.00 per  week.
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CONCLUSIONS OF LAW

A. That absent adequate books and records, lt le pernlsslble for the

Audlt Dlvislon to resort to the use of estlmaces to determine tax due (Tax taw

S 1138[a]). In the lnstant Eatter, the Audit Dlvlelon computed audlted taxabl.d

sales by increaelng reported taxable sales flfteen tlues. Sald nultipllcetlon

factor was determlned based on the beLlef that petLtloner was engaged ln the

retaLl sale of gaeoLine. Petitlooerr however, has eetabllehed that lt wae

not engaged ln the retall eale of gasollne on a regular and continuouE basls

during the audlt perlod. Accordlngly, lt was lmproper, Ln the case at haod, to

lncrease reported taxabLe sales flfteen tl.nag to compute audtted taxable ealee.

B. That pet l t lonerts taxable repaLr sales were $I,000.00 per week, or a

total of $13,000.00 per quarter. Slnce there are ten quarters ln the audlt

perlod, taxable repalr sales total $1301000.00. Taxable gasollne salee total

$8 ,625.00  (7 ,500 ga l lons  x  $ r .151) .  Audt ted  taxab le  sa les  to ta l  $138,625.00

($1301000.00 + $81625.00) and, when compared to reported taxable eaLeg of

$41,888.00, produces $96,737.00 of addlt lonal taxable sales aod a ta:< due of

$ 7 , 7 3 8 . 9 6 .

C. That Tax Law $ 1145(a)(1)(f l )  provtdes for the waLver of penalty and

that portlon of interest charges ln excess of nialnum lnteregt lf tt ls deternlned

that fallure to pay the proper sales tax frwas due to reaeonable cause and not

due to wlllful- neglect". Pegttl.oner, ln the lnstaot oatter, has falled to

I For purposes of thls decision, the taxable selllng prlce of each gallon of
unleaded gasoLlne was estlmated at $1.15. Petltloner presented oo
evldence to establleh lrhat Lts actual- seLllng prlce of gasolLne nas durlng
the audlt perlod.
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establLeh reasonable cause for lts faLlure to remlt the proper sales tax aad,

therefore, penaltl"es and statutory lnterest are sustained.

D. Thac the petltlon of Garage Shalom, Inc. ls granted to the extent

lndicated ln Concluslons of Law rrA" arrd "8", Sp.!g; and thatr except aa {to

granted, the petltLon ls ln all other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

MAR I 11997
/ -a,

4o@(kF
PRESIDENT

S S I


