
STATE OF

STATE TN(

NEI,I YORK

COMMISSION

In the llatter of the Petltlon
o f

G.S.R.  Serv ice  Sta t ion  Corpora t ion

for Redeterminatlon of a DefLciency or Revision
of a Determinatlon or Refund of Sal-es & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per lod  I2 l  L  /79-5  I  3 I  |  82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snalr belng duly sworn, deposes and says that
he/she is an employee of the Stat,e Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 27th day of August, L987, he/she served the wlthln
not lce of Decislon by cert l f led mal l  upon G.S.R. Service Stat ion Corporat lon
the petitioner ln the wlthln proceedlng, bI encloslng a true coPy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

G.S.R.  Serv ice  Sta t ion  Corpora t ion
1770 F i rs t  Ave.
New York, NY 10028

and by depositing same enel-osed in a postpaid properly addressed lrapper ln a
post office under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee Ls the Petltloner
herein and that the address set forth on sald rrrapper ls the last known addrees
of the pet l t ioner.

Sworn to before me thls
27th day of August ' 1987.

to bdmlnlster oaths
pursuant to Tax Law sectlon I74



STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Jacob M. Goldfarb,
Of f i cer  o f  G.S.R.  Serv lce  Sta t lon  Corpora t lon

for Redetermlnatlon of a Deficiency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
Per lod  L2 /  |  179-5  /  3L  /  82 .

AFFIDAVIT OF }IAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 27th day of August,  L987, he/she served the wlthln
not lce of Decision by cert i f ied ual l  upon Jacob M. Goldfarb, Off icer of G.S.R.
Service Stat ion Corporat lon the pet i t ioner in the within proceeding'  bX
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Jacob M. Goldfarb
Off icer of G.S.R. Service Stat lon Corporat ion
4 East  72nd St .
New York, NY 10021

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal-
Servlce within the State of New York.

That deponent further
hereln and that the address
of the pet l t loner.

Sworn to before me this
27th day of August,  1987.

Au is ter oaths

says that the sald addressee ls the petltloner
set forth on said wrapper is the last known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
of

Leopold Schif f ,
Off lcer of G.S.R. Service Stat lon Corporat lon

for Redetermlnation of a Deficiency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Art ic l-e(s) 28 & 29 of the Tax Law for the
Per iod  Lz l  I  179-5  l3 r  |  82 ,

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Comrnlsslon, that he/she ls over 18 years
of age, and that on the 27th day of August, L987, he/she served the withln
not ice of Decision by cert l f led mai l  upon Leopold Schif f ,  0f f icer of G.S.R.
Servlce Statlon Corporatlon the petltloner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid lrrapper addressed
as fol lows:

Leopold Schlf f
Off l -cer of G.S.R. Service Stat ion Corporat lon
144-01 68th Drive
FlushLng, NY LI367

and by deposlting same encLosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on sald wrapper ls the l-ast known addreee
of the pet l t loner.

Sworn to before me thls
27th day of August,  L987.

to
to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Norberto Rodrlguez,
Off lcer of G.S.R. Service Stat ion Corporat lon

for Redetermlnatlon of a Deficlency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Art tcLe(s) 28 & 29 of the Tax Law for the
Per lod  12 l  L  179-5  /  3L  /  82 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLsslon, that he/she ls over 18 years
of age, and that on the 27th day of August,  L987, he/she served the withln
not ice of Decision by cert l f led nai l  upon Norberto Rodrlguez, Off icer of G.S.R.
Servlce Station Corporatlon the petltloner in the wlthin proceedlng, bY
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Norberto Rodriguez
Of f l cer  o f  G.S.R.  Serv lce  Sta tLon Corpora t lon
63 LaSalle Drlve
New Rochel le,  NY 10805

and by depositlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Servlce wl-thin the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t loner.

Sworn to before me this
27th day of  August ,  L987.

Authorized to administer oat
pursuant to Tax Law section 174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

G.S.R.  Serv ice  Sta t lon  Corpora t ion

for Redetermination of a Deflclency or Revlslon
of a Det,ermlnatlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
Per lod  L2 /  L  /  79-5  |  3 I  |  82 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she 1s an employee of the State Tax Connnlssion, that he/she ls over 18 yearg
of age, and that on the 27th day of August,  1987, he served the withln not lce
of Decislon by certified mail- upon Nathan H. Breen, the representatlve of the
petitioner in the wlthln proceeding, by encloslng a true copy thereof ln a
secureLy sealed postpaid rrrapper addressed as fol lows:

Nathan H. Breen
Joseph S. Herbert & Company
330 Seventh Avenue
New York, NY 10001

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the excl-uslve care and custody of the United States PostaL
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner herein and that the address set forth on sald ltraPPer ls the
last known address of the representatlve of the petltioner.

Sworn to before me this
27th day of August,  L987.

pursuant to Tax Law sect ion I74



STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Jacob M. Goldfarb,
Off icer of G.S.R. Service Stat lon Corporat lon

for Redetermlnation of a Deficiency or Revision
of a Determl-natlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  L2 /  L  179-5  /  3L /82 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Conrmlsslon, that he/she is over 18 yearg
of age, and that on the 27th day of August, 1987, he served the withln notlce
of DeclsLon by certified mail upon Nathan H. Breen, the representative of the
petitloner in the within proceedlng, by encloslng a true copy thereof Ln a
securely seaLed postpald rrrapper addressed as follows:

Nathan II. Breen
Joseph S.  Herber t  &  Co.
330 Seventh Avenue
New York, NY 10001

and by depositing same enclosed ln a postpaid properJ-y addressed wrapper in a
post office under the exclusive care and custody of the United States PostaL
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petl-tioner herein and that the address set forth on said wraPPer ls the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
27th day of August,  L987.

Authoriz
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
of

Leopol-d Schlf f ,
Off lcer of G.S.R. Service Stat ion Corporat lon

for Redetermination of a Deflciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 e 29 of the Tax Law for the
Per iod  L2 l  I  /  79-5  |  3L  |  82 .

AFFIDAVIT OF }IAILING

State of New York :
s s . :

County of Al-bany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Cornmisslon, that he/she ls over 18 years

of age, and that on the 27th day of August,  1987, he served the wlthin not ice
of Declsion by certified mall upon Nathan II. Breen, the representatLve of the
petitloner in the within proceedlng, by enclosing a true copy thereof ln a
securely seal-ed postpald wrapper addressed as follows:

Nathan Il. Breen
Joseph S. Herbert & Company
330 Seventh Avenue
New York, NY 10001

and by depositing
post off ice under
Service withLn the

That deponent
of the pet i t ioner
last known address

same enclosed ln a postpald properly addressed wrapper ln a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the rePresentative
herein and that the address set forth on sald wraPPer is the

of the representat ive of the pet l t ioner.

Sworn to before me thls
27th day of August,  1987.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Norberto Rodriguez,
Off lcer of G.S.R. Service Stat ion Corporat lon

for RedeterminatLon of a Deflclency or Revisl.on
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  L2 /  L  I  79-5  /  3L  I  82 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 27th day of August, L987, he served the within notlce
of Decision by certified mall upon Nathan H. Breen, the representatlve of the
petitioner in the withln proceedlng, bI encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Nathan H. Breen
Joseph S. Herbert & Conpany
330 Seventh Avenue
New York, NY 10001

and by depositing same enclosed in a postpald properl-y addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representattve
of the petltloner hereln and that the address set forth on sald wraPPer is the
last known address of the representative of the petitioner.

Sworn to before me this
27th d,ay of August, L987 .

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 M T U I S S I 0 N

A L B A N Y ,  N E . r i l  Y O R K  L 2 2 2 7

August  27,  1987

G.S.R. Service Stat lon CorporatLon
1770 F l rs t  Ave,
New York, NY 10028

Gentlemen:

Please take notlce of the Declslon of che State Tax Connisslon enclosed
herewLth.

You have now exhausted your right of revlew at the adml-nistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse decision by the State Tax Comlssion may be lnstituted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of thls not lce.

Inqulrles concernlng the conputation of tax due or refund allowed in accordance
wlth thts declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng li9, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours'

STATE TAX CO}OIISSION

cc: Taxlng Bureaurs Representat lve

Petl t ioner t  s Representat lve :
Nathan iI. Breen
Joseph S. Ilerbert & Conpany
330 Seventh Avenue
New York, NY 10001



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 M l t I S S I 0 r Y

A L B A N Y ,  N E - r l [  Y O R K  L 2 2 2 7

August 27, L987

Jacob M. Goldfarb
Of f tcer  o f  G.S.R.  Serv ice
4 East  72nd St .
New York, NY 10021

Statlon Corporation

Dear Mr. Goldfarb:

PLease t,ake notice of the Decision of the State Tax ConmissLon encLosed
herewith.

You have now exhausted your right of revlew at the adninlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revtert an
adverse declsion by the State Tax Commlssion may be lnstltuted only under
Article 78 of the Civl1 Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 uonths from the
date of this not lce.

Inquirles concerning the computation of tax due or refund allowed in accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatl.on and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bulldlng //9, State Campus
Albany, New York L2227
Phone # (518) 453-4301

Very truly yours'

STATE TAX COIT.USSION

Taxlng Bureauts Representative

Peti t loner t  s Representat ive :
Nathan II. Breen
Joseph S. I lerbert  & Co.
330 Seventh Avenue
New York, NY 10001

c c :



S T A T E  O F  N E W  Y O R K
S T A T E . T A X  C O M Y I S S I O N

A L B A N Y ,  N E i [  Y O R K  1 2 2 2 7

August 27, L987

Leopold Schif f
Of f i cer  o f  G.S.R.  Serv ice  Sta t ion  Corpora t ion
L44-OL 68rh Drlve
Flushing, NY IL367

Dear  Mr .  Sch l f f :

Please take notlce of the Declsion of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng tn court to revlelr an
adverse decision by the State Tax Commisslon may be instituted onLy under
Artlcle 78 of the Clv1l Practice Law and Rul-es, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not ice.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
with this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Builctlng ll9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve

Petl t loner t  s Representat lve :
Nathan II. Breen
Joseph S. I{erbert & Conpany
330 Seventh Avenue
New York, NY 10001



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E ; I  Y O R K  L 2 2 2 7

August 27, L987

Norberto Rodrlguez
Of f i cer  o f  G.S.R.  Serv ice  Sta t lon  Corpora t lon
63 LaSalLe Drlve
New Rochel-le, NY 10805

Dear l'[r. Rodriguez:

Please take not lce of the Decislon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
adverse declsion by the State Tax Conunlssion may be instltuted onLy under
Artlcle 78 of, the Civil Practice Law and RuLes, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this nottce.

Inqulrles concerni-ng the computatlon of tax due or refund allowed ln accordance
nlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evai-uatlon Bureau
Assessment Revlew Unlt
Bullding /f 9, Stage Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petl t ioner I  s Representat lves
Nathan II. Breen
Joseph S. Ilerbert & Company
330 Seventh Avenue
New York, NY 10001



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

G.S.R. SERVICE STATION CORPOMTION

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Art ic les 28 and,29
of the Tax Law for the Period December 1, L979
through May 31 ' L982.

In the l*latter of the Petition

o f

JACOB M. GOLDFARB,
OFFICER OF G.S.R. SERVICE STATION CORPORATION

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod December 1, 1979
through May 31, 1982.

In  the Mat ter  of  the Pet i t ion
t

of

LEOPOLD SCIIIFF,
OFFICER OF G.S.R. SERVICE STATION CORPOMTION

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, L979
through May 3l '  1982.

In the Matter of the Pet i t ion

o f

NORBERTO RODRIGUEZ,
OFFICER OF G.S.R. SERVICE STATION CORPOMTION

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and. 29
of the Tax Law for the Perlod December 1, L979
through May 31, 1982.

DECISION



-2-

Pet i t ioners, G.S.R. Service Stat ion Corporat ion, 1770 Flrst  Avenue' New

York, New York 10028; Jacob M. Goldfarb, 4 East 72nd Street,  New York, New York

10021; Leopold Schif f ,  L44-0L 68th Drive, Flushingr New York 11367; and

Norberto Rodrlguez, 63 LaSal le Drive, New Rochel le,  New York 10805, f l led

petitions for revlslon of determinations or for refunds of sales and use taxeg

under Artlcles 28 and 29 of the Tax Law for the perlod December 1, 1979 through

May 31 ,  L982 (F l le  Nos.  49114,  49LLI ,  49LL2 ar rd  49113) .

A consol idated hearing was held before James Hoefer,  Hearlng Off icer,  at

the offices of the State Tax Comrission, Two World Trade Center, New York, New

York, on September 10, 1986 at 1:15 P.M. and cont lnued to conclusion before the

same l lear ing Off icer at the same locat lon on December 3, 1986 at 10:45 A.M.,

with addttl-onal evldence to be subnitted by Aprll 30, L987. Petltloners

appeared by Joseph S. Herbert  & Company (Nathan H. Breen, C.P.A.).  The Audlt

Divis lon appeared by John P. Dugan, Esq. ( Irwin A. Levy, Esq.r of  counsel) .

ISSUES

I. Whether the Audit  DLvision properly computed pet i t ioner G.S.R. Servlce

Stat ion Corporat ionfs taxable receipts from the saLe of gasoLine, notor o11,

accessories and t i res.

II. Whether the Audit Division properly determined the respectlve Purchase

and sale values of certain equipment whLch was acqulred by G.S.R. Service

Station Corporation in January of 1980 and subsequently transferred in Dtay of

L982.

I I I .  Whether pet i t loner G.S.R. Servlce Stat ion Corporat ion paid sales tax

of $6,400.00 to the sel ler of  the equlpment acgulred ln January of 1980.



-3-

IV. Whether pet i t loner G.S.R. Servlce Stat lon Corporat lon pald the proper

sales tax on equiprnent and furnLture and fixtures purchased durlng the audlt

per iod .

V. Whether the amount reported on pet i t ioner G.S.R. Service Stat ion

Corporat ionrs general  ledger for parking recelpts included the 14 percent New

York Clty tax levied on recelpts from parking servlces.

FINDINGS OF FACT

t .  Pe t i t ioner  G.S.R.  Serv ice  Sta t ion  Corpora t lon  (here ina f te r  "G.S.R. " )

operated a gasollne service station and car wash at 1770 First Avenue' New

York, New York. G.S.R. began business on or about February 1, 1980 and sold

the buslness on l' lay 25, 1982.

2. On February 2, 1983, G.S.R. executed a consent extendlng the perlod of

l ln i tat lon for assessment for the period February 1, 1980 through August 31'

1980 to any t ime on or before December 20, 1983.

3. On September 15, 1983, the Audlt  Divis ion, as the result  of  a f le ld

examination, lssued a Notice of Determination and Demand for Paynent of Sales

and Use Taxes Due to G.S.R. for the period December 1, 1979 through May 31,

L982. Sald not ice determined addlt ional tax due of $47 r359.15, plus penalty of

$10,316.50  and ln te res t  o f  $12,277.57 ,  fo r  a  to ta l  amount  due o f  $69,953.22 .

Also on September 15, 1983, the Audit  Dlvls ion issued not ices of deternlnat lon

and demands for payment of sales and use taxes due to Jacob M. Goldfarb,

Leopold Schlf f  and Roberto Is lc]  Rodriguez, as off lcers of G.S.R. who were

personally liabl-e for a portlon of the taxes due fron said corporation. The

notice issued to each of the aforementloned three officers encomPassed the

period Decenber 1, 1979 through May 31, 1982 and assessed a tax due of



-4-

$36,781.95 ,  p lus  pena l ty  o f  $7 ,672.20  and ln te res t  o f  $7 ,659.89 ,  fo r  a  to ta l

amount due of $52,1L4.04. The notLces lssued to Mr. Goldfarb, Mr. Schlf f  and

Mr. Rodrlguez each assessed a tax due less than that assessed against G.S.R.

slnce said offlcers were not held llable for the use tax allegedly due from

the corporatlon.

4. Jacob M. Goldfarb, Leopold Schlff and Norberto Rodriguez were all

offlcers of G.S.R. and each owned stock ln sald corporatlon. No argument or

evldence was adduced at the hearLngs held hereln wlth respect to theLr personal

llablllty for any sales taxes whlch nay be due fron G.S.R.

5. Durlng the course of lts examlnatlon, the Audlt Dlvlslon determlned

that G.S.R. did not ualntaln conplete and adequate books and records for the

perlod at lssue. G.S.R. fal led to provlde the Audlt  Dlvls lon wlth sales

lnvolcesr purchase lnvolces and contracts detalllng the purchase of certaln

equlpment ln January of 1980 and the subsequent sale of lts businegs assets ln

May of 1982. Most eorporate checks, lnvolces and other data were lnadvertently

d lscarded when G.S.R.  so ld  i t s  asse ts .

6. The addlt lonal tax due of $47,359.15 assessed agalnst G.S.R. ln che

nottce dated September 15, 1983 ls conprised of the following four major

elements:

( 1 )

(1 i )

certaln

(111)

aad

addltlonal

addltlonal

equlpmenE;

addltlonal

saLes  tax  o f  $27,856.93 ;

use tax  o f  $9 ,200.00  on  G.S.R.  rs  acqu ls l t lon  o f

s a l e s  t a x  o f  $ 8 , 9 2 5 . 0 2  o n  G . S . R .ts  sa le  o f  l t s  asse ts ;
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( i v )  add l t iona l  use  tax  o f  $Lr377.20  on  G.S.R. rs  purchase o f  asse ts

during the audlt period.

7. In computing addlt ional sales tax due of.  $27,856.93, the Audlt

Division made the following adjustments:

( i )  i t  d lsal lowed al l  c lained nontaxabl-e sales since G.S.R. fal led to

submit exemption certl-ficates ;

(il) it determined addltional taxable gasollne sal-es by obtalnlng

third party ver l- f icat ion of G.S.R. fs purchases of gasol lne and applylng

markups of 12 percent for leaded gasoline and 18 percent for unleaded

gasol ine to ver i . f ied purchases;

(1i1) lt determined additlonal- taxable sales by appl-ytng estimated

markups of 100 percent, 55 percent and 35 percent to purchases per caeh

disbursements journal for oi l ,  accessories and t l res, respect ively;  and

(1v) it determlned the New York Clty tax due on recelpts from parklng

services by applying the 14 percent tax rate to parking recelpts recorded

on the general  ledger.

8. Petltioners presented no credible documentary evidence or argument

with respect to the tax asserted due for disallowed exempt sales, addltional

gasoline sal-es and additional oil , accessorLes and tlre sales. I' l lth resPect to

the New York City tax due on parking recelpts, petitloners contend that the

amounts recorded on G.S.R.rs general  J-edger for parklng receipts included the

14 percent tax. No credible evidence was presented in support of sal.d

content ion.

9. Pursuant to an agreement dated January 25, 1980, G.S.R. purchased from

H.P.S.  Cap l to l ,  Inc .  cer ta in  egu ipment  fo r  the  sum o f  $801000.00 .  I tem 4  o f
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said agreement provided that rrBuyer agrees to pay to Sell-er sales tax of eight

(82) percent ($6,400.00) within 90 days, or as required by Law.rr  As proof that

G.S.R.  pa id  sa les  tax  o f  $6 ,400.00  to  the  se l le r  as  spec i f ied  ln  I ten  4  o f  the

agreement dated January 25, 1980, pet i t loners subnlt ted a photocopy of G.S.R.ts

dj-sbursements journal which showed that check number 1054, dated March 18,

1980,  was lssued to  t< .R.K.  Cap i to l ,  Inc .  in  the  sum o f  $6 '400.00  w l th  the

notat lon t tsales Tax (Mach)rr .  The record herein does not dlsclose the

relat ionship, i f  any, between I I .P.S. Capltol ,  Inc. and K.R.K. CapltoJ-,  Inc.

The Audit Division has no record of havlng recelved any notification of the

bu lk  sa le  be tween G.S.R.  and H.P.S.  Cap i to l ,  Inc . ,  nor  does  l t  have any  record

tha t  H.P.S.  Cap i to l ,  Inc .  and/or  K .R.K.  Cap i to l ,  Inc .  ever  co lLec ted  $6 '400.00

ln sales tax from G.S.R. on the bulk sale of the equipment transferred

January 25, 1980.

10. On Januar!  25, 1980, pet i t ioner also entered lnto a sub-lease

agreement with K.R.K. Capitol ,  Inc. for the l -ease of the gas stat ion and car

wash located at 1770 First  Avenue, New York, New York. I tem I on page 3 of the

sub-lease agreement provided as follows:

t tThat Ln conslderatLon of the Landlord, K.R.K. Capltol ,
execut ing this lease, tenant [G.S.R] agrees to Pay to the landlord
the sum of $35,000 ln the fol-l-owing manner: by cash or certlfied
check at the t ine of execut lon of the lease.t t

11. Since the auditor rilas not provlded with the details concerning

G.S.R.fs acquisi t lon of certain equlpment ln January of 1980, he determined

that the opening balances shown on G.S.R.rs books for equlpnent ($801000.00)

and leasehold lnprovements ($35,000.00) const l tuted the taxable purchase pr ice

of sald equipment and computed a tax due of $9,200.00 ($ffSr000.00 x 87").
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Peti-tioners also fall-ed to provide the auditor

regard ing  G.S.R. 's  sa le  o f  i t s  asse ts  ln  L tay  o f

conputed the tax due on the sale of sald assets

Ending balance in equipment account
Less: accumulated depreclat ion
Balance
Endlng balance in furniture and fixtures account
Less: accumulated depreciat lon
Balance
Endlng balance in leasehold lnprovements account
Less: amortizatlon of leasehold improvenents
Balance
Total
Tax rate
Tax due

with any of the detalls

1982 and the auditor therefore

in the following manners

$86 ,48  1  .  00
17 ,031 .00

$69 ,450 .00
5  ,404 .00

603 .00

35 ,000 .00
1  ,069  .00

4  ,80  I  . 00

L2. Pursuant to a closing statement dated Nlay 25, L982, G.S.R.

assets to East Side Car I ' Iash, Inc. for the total  sum of $275,000.00.

sold l ts

The

closing statement contained, lLteg alle, the following provislon:

ttThe sale included al-l equipment, furnlture and fixtures of the car
wash business operated by the Seller together with the leasehold
interest at 1770 First Avenue, New York City, as more particularly
descrlbed ln and pursuant to the terms and condltions of the written
Agreement between the partles dated Aprl1- 6, L982.

TOTAL PURCHASE PRICE - $275,000.00, al , located as fol lows:

F l x e d A s s e t s  - $  7 , 5 0 0 . 0 0
Leasehol-d Interest -  267 r500.00"

The written agreement dat,ed April 6, 1982 was not submltted in

evidence nor did petltioners provide a detailed llst of all egulpment,

furnlture and fixtures transferred to East Side Car I'Iash, Inc. The Audlt

Divislon has no record of having recelved notlflcation of the bulk saLe between

G.S.R.  and East  S ide  Car  Wash,  Inc .

13. Pet i t loners malntaln that the value of the f ixed assets sold to East

SLde Car l , Iash, Inc. was the $71500.00 as provided for in the closing statement

.0825
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dated May 25, 1982 and not the $108,182.00 computed by the Audlt  Divls lon.

14. During the audlt  per lod, G.S.R. purchased f lxed assets total l ing

$171215.00. SLnce the audltor was not provided with sal-es involces or any

other proof that G.S.R. paid sales tax on the acquisl t lon of sald f ixed aesets,

a  tax  due o f  $Lr377.20  ($171215.00  x  87" )  r ras  assessed on  purchases  o f  f i xed

assets. G.S.R. asserts that s ince l ts accountantfs worksheets for machlnery

and equipment and furniture and fixtures contain entries ln odd dol-lar amounts'

e.g. $2,243.36 and $3,316.36, l t  leads to the concluslon that such amounts

lncluded sales tax.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) (1) of  the Tax Law provides that " l f  a return when

fll-ed is incorrect or insufficient, the amount of tax due shaLl be deternlned

by the tax conrmission from such lnformatl-on as may be avallablett and

authorizes, where necessary, an estimate of tax due rron the basis of external

indicesrt .

B. That sect lon 1135(a) of the Ta:< Law provldes that every Person

requlred to collect tax shall keep records of every sale and all a,mounts pald'

charged or due thereon and of the tax payable thereon. Such records shalL

incl-ude a true copy of each sales sJ-lp, involce, receipt or statement.

C. That G.S.R. provlded inadequate and lnconplete books and records for

purposes of ver i fy j .ng taxable sales. Accordingly,  the Audlt  Divls ionrs use of

third party veriflcation of gasollne purchases and average markups as a basis

for determining G.S.R.rs gasol ine sales was proper pursuant to sect ion 1138(a)

of the Tax Law.

D. That the estimated markups utllized by the Audlt Divislon to comPute

olL, accessories and tlre sal-es hrere reasonable under the clrcumstances. When
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a taxpayerrs recordkeeplng ls faulty, exactness ls not requLred of the

exaulnerrs audlt (Matter of Meyer v. State Tax ConmlssLon' 61 AD2d 223).

E. That the proper value of the equlpment purchased by G.S.R. fron I I .P.S.

Cap l to l ,  Inc .  ln  January  o f  1980 was $80 '000.00  and no t  $115,000.00  as

deterrnlned by the Audit  Dlvls lon. The $351000.00 recorded by G.S.R. on l ts

books as leasehold lnproveuents was ln actuallty consideratlon pald to K.R.K.

Capltol, Inc. for enterlng tnto the sub-Lease agreement dated January 25' 1980

and, as such, constltutes a nontaxable transactlon.

F. That petltloners have falled to present, gufflclent credlble evldence

to  es tab l l sh  tha t  G.S.R.  paLd sa les  tax  o f  $5 ,400,00  to  t { .P .S.  Cap l to l ,  Inc .  on

lts purchase of equipnent fron sald corporatlon ln January of 1980.

G. Thatr wlth respect to G.S.R. rs sale of i ts assets on May 25, 1982' the

sales prlee allocated to the personal property pursuant to the closlng

statement ls subJect to revlew as to falrness and nust have a provable basls

for such allocatlon. The Tax Cornmlsslon has the rlght and obl-lgatlon to arrlve

at a fair sales prlce of the personal property for sales tax purposes (Matter

of WEBR, Inc. v. State Tax Connlsslon, 58 AD2d 47L). Under the clrcumstances

hereln, the book value determLned by the Audlt Dlvislon was the proPer basls

for determinlng the buLk sales tax (Matter of Faltro Enterprlees, Inc.' State

Tax Commlsslon, June 19, 1986). Ilowever, the sales prlce deterul.ned by the

Audit  DLvlsion of $108,182.00 erroneou€rly lncJ-uded $33'931.00 for leasehold

improvements (see Flndtng of Fact'r11'r and Concluslon of Law ttEtt, ggg,).

Accordlngly,  the taxable sales pr lce ls reduced to $741251.00.

H. That G.S.R. has fal led to present any credlble evldence to establ lsh

that the aoounts recorded ln lcs general ledger for parking recelpts lncluded
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the 14 percent New York Clty tax levied on parklng services. Furthermore, no

credible evldence was presented to show that G.S.R. paid sales tax on the

$17r215.00 of f lxed assets purchased during the audit  per iod.

I .  That pet l t ioners Jacob M. Goldfarb, Leopol-d Schif f  and Norberto

Rodrlguez were al l  of f icers and shareholders of G.S.R. Slnce no evldence or

argument lras presented wlth respect to thelr personal llabillty for any sales

taxes due from said corporatlonr each of the aforementloned lndivLduals were

properly held personal ly l lable for the sales taxes due fron G.S.R.

J. That the pet i t lon of G.S.R. Service Stat ion Corporat ion is granted to

the extent lndicated ln Conclusions of Lars rrErr arrd ttGtt, 
-ggpg,i that the

petitions of Jacob M. Goldfarb, Leopold Schiff and Norberto Rodrlglez are

granted to the extent lndicated in Conclusion of Law rrGt'r gllg,i and that,

except as so granted, the petltions are ln al-I- other respects denLed.

DATED: Albanyr New York STATE TAX COMMISSION

AUg 2 ? 1987


