
STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the Petttton
of

Foxhurst Servlce Center, Inc.

for Redeternl,natton of a Deflcleocy or Revislon
of a Determlnatton or Refund of Sales & Use Tax
under ArttcLe(s) 28 & 29 of the Tax Law for the
Perlod 6 | I | 80-8 | 3L / 82.

That deponent further says
heretn and that the address set
of the pett t loner.

Sworn to before ne thls
9th day of January, L987.

AFFIDAVIT OF MAILINC

that the sald addrEsseE ts the petltlooer
forth on saLd wrappEr ls the l-aet known addreee

State of New York :
9 S .  :

County of Albany :

Davtd Parchuck/Janet .{. Snayr betng duly sworn, deposeg and says that
he/ghe ls ao enployee of the State Tax Commisglon, that he/she ls over 18 yearg
of age, and that on the 9th day of January, L987, he/she served the wtthia
notlce of Dectslon by certLfted natl upoo Foxhurst ServlcE Ceoter' Ioc. the
petltl"oner tn the wlthln proceedtng, bI enclosing a true eopy thereof tn a
securel-y sealed postpatd lrrapper addressed as folLows:

Foxhurst ServLce Center, Inc.
247 Long Beach Rd.
Oceanslde, NY LL572

and by deposltlng saoe enctosed tn a postpald properl-y addressed wrapper tn a
post offtce uoder the ExclusLve care and custody of the Unlted States Poetal
Scrvtce wtthln the State of New York.

pursuant to Tax Law secttoa 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peclt ton
of

Foxhurst Servlce Center,  Inc.

for Redeterutnation of a Deficiency or Revlston
of a Deterntnatton or Refund of Sales & tlse Tax
uoder ArttcLe(s) 28 & 29 of the Tax Law for the
Pertod 6 |  I  /  80-8 /  3L |  82.

AFFIDAVIT OF MAILING

State of New York :
s t t .  :

County of Albany :

Davtd Parchuck/Janet M. Soayl belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comnl.sston, that he/she ts over 18 years
of age, and that on the 9th day of January, 1987, he served the wtthlo notlce
of Dectston by certtfted nall upon Mario F. Egrlol, the representatlve of the
pettttoner ln the wtthln proceedtnB, bI enclostng a true eopy thereof tn a
securely sealed poetpald wrapper addressed as follows:

Mario F. Egrtnt
8613 18 th  Ave.
Brooklyn, NY 11214

and by depostttng sane enclosed ln a postpatd properly adclressed wrapper tn a
post offtce under the exclusLve care and custody of the Unlted States Pogtal
Servtce wlthtn the State of New York.

That deponent further says that the satd addresrsee 1g the represEntattva
of the petlttoner hereln and that the address set forch on sald rdtappor ls the
laet knonn addrEss of the representatl.ve of the pettttoner.

Sworn to before oe thls
9th day of January, 1987.

ster oat
pursuant to Tax Law sectlon 174



S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

January 9, L987

Foxhurst Servlce Center, Inc.
247 Loog Beach Rd.
0ceanslde, NY IL572

Gentleuen:

Please take notlce of the Decleion of the Scace Tax Conmtsslon enclosed
herewlth.

You have now exhaueted your rlght of revlew at the adololstrattve lsvel-.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedLng ia court to revlew'en
adverse declston by the State Tax Conmission nay be lnstltuted oaly under
ArclcLe 78 of the Ctvl1 Practlce Law and Rulesr and must be commenced ln the
Suprene Court of the State of New York, Albany County, lrtchln 4 nonths frou. the
date of thls not lce,

Inqulrtes coneerntng Ehe cooputatlon of tax due or refund allowed in accordence
wtth this dectston nay be addreseed to:

NYS Dept. Taxatlon and Ftnaoce
Audlt Evaluatlon Bureau
Assessment Revtelr Untt
Butldlng {19, State Canpus
Albanyr NEw York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxlag Bureaurs RepreseotatLve

Petttloner I s Representatlve :
Marto F. Egrlnl
8613 18th Ave.
Brooklyn, NY 11214



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

FOXHURST SERVICE CENTER, INC.

for Revisloa of a DeternLnation or for
of Sales and Use Taxee under Artlcles
of the Tax Law for the Period June 1,
through August 31, L982.

t o

DECISION

Refund
28 and
1980

PetLtiooer, Foxhurst Servlce Ceoter, Inc., 247 Long Beach Road, Oceanetde'

New York LL572, flled a petltlon for revislon of a determlnatlon or for refuod

of sales and uge caxes under ArtLcl-ee 28 and 29 of the Tax Law for the perlod

June 1, 1980 through Auguet 31, 1982 (f tLe No. 48225).

On June 14, 1986, petitloner, bI Lts presldentr Alexander Russo, executcd

a walver of hearLng and subnltted tts case for decl.slon baeed upon the

exlsttng record, together wtth addltLonal evtdence to be submltted on or before

June 20, 1986. After due conslderatLon, the State Tax CommLsel"on hereby

renders the foLlowing declslon.

ISSUE

Whether the l.nterest and penalty asserted agalnet petltloner should be,

reduced or abated.

FINDINGS OF FACT

t. On Septenber 1, 1983, pursuenc to an audlt of Foxhurst Servlce Cenrter'

Inc. r the Audlc DlvLeLon iseued to petltloner a Notlce of Deternlnatlon and.

Deuand for Payuent of Sales and Use Taxes Due for the period June 1, 1980

through August 31, 1982 tn the amount of $58,376.94 plus penalty of $L3,383t.72

and lnterest of  $14,437.26, for total  amount due of $86,197.92. The Audlt
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Dlvlslon subsequently revlsed thls aasressment to $28,003.38 plus statutory

penalty and Lncerest.

2.  On June 12, 1985, petLt loner,  by l ts presldent,  Alexaoder Rusgo,

executed a Wlthdrawal of Petltion and DlscontLnuance of Case agreelng to thrr

aseessment of tax ae revlsed by the Audtt Divl"slon. PetLtloner dld notr

however, agree to the lnposltlon of penalty and inceresc and requested that the

Lssue of such penalty and Lnterest be subnltted to the State Tax Conmlssion for

decision based upon the enttre record.

3. Petl"tloner flled a New York State and Local Sales and Use Tax Return

and paid the amount of tax shown to be due on the return for each of the salee

tax quarters at lssue hereLn. For the pettod at issue' Alexander Rueso ltas the

sole offlcer and ehareholder of petttioner and, as such, stgned each of the

saLd returns on behalf of petltloner.

4. In support of petLttonerts asgertLon that the penalty and lnterest

should be reduced or abated, 1"1r.  Russo asserta, by let ter dated Aprl l  13'  1985,

that, durlng the perlod at lgsue' both hls houe and business had been

butgLatLzed and he had lncurred substantial medlcal expenses due to the death

of hls father and the lllness of his daughter.

CONCLUSIONS OF LAW

A. That there is no statutory authorlty ln the Tax Law for the abateueat

of l"nterest iuposed upon an assessment.

B. That sect lon 1145(a)(1)(t)of  Art lcLes 28 of the Tax Law requlres the

lnpositlon of a penalty (at the rate speclfted thereLn) for fallure to fll,e a

return or to pay over any tax uader such ArtlcLe ln a tlnely maoner. Tax taw

sect lon  1145(a) (1 ) (11 f )  fu r ther  p rov l .des  as  fo l lows:
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I 'If the tax connlsslon determlnes that such faLlure or deLay was
due to reasonable cause and not due to wlllful neglect, lt shal-I.
remit all of such penalty and that portlon of such lnterest that
exceeds the lncerest that would be payable lf such lnterest were
conputed at the rate set by the tax comrnlselon pursuant to sectlorr
eleven hundred forty-two. The tax conmlsslon shaLl promuLgate ru.les
and regulatLons as to what constLtutes reasonable cause.tt

C .  That  20  NYCRR 536.1(b)  (cur ren t ly  536.5 [b ] )  p rov ldee:

ttReasonabLe Cause. In determLnlng whecher reasoaable cause
f f i a b a s 1 s f o r r e m i E t t n g a s s e e s e d l n t e r e s t o r p e o a . L t 1 e s
or ae grounds for renLt,tlng lntereat or penaltles upon the late
ftllng of a return or payment, the taxpayerts prevlous compLlance
record may be taken Lnto account. Reasonable cauae for faLlure tr)
ftle a return on tlme must be affirmatlvely shown by the taxpayer tn
a written statement. Grounds for reasonable cause' where clearly
estabLlshed, nay lnclude the followlng:

(1) death or serlous lllnees of che taxpayer, a responslble
offl"cer or employee of the taxpayer, or hie unavoidable absence f:rom
hls usual place of buslness;

(2) destructlon of the taxpayerrs place of buel"neas or busl"ness
records by flre or other casualty;

(3) tinely prepared returns nlspLaced by the taxpayer or a
responsLble enpLoyee of the taxpayer and discovered after the due
date;

(4) lnabtllty to obtaln and assembl-e essentl.al lnformatlon
requl"red for the preparatlon of a complete return despLte reaeona'ble
e f fo r ts ;

(5) pendlag petltion to Tax Co'nlsslon or formal heartng
proceedlngs lnvolvlng a questLon or lssue affectlag the computatL,cn
of tax for the year, quarter, month or other perlod of dellnquencf;
o r

(6) any other cause for dellnquency whlch appears to a persoo
of ordinary prudence and lntelllgence as a reasonable cause for delay
ln flLlng a return and whlch clearJ.y tndicates an absence of gross
negllgence or wlllful Lntent to dlsobey the taxlng statutes. PaeE
pbrformance w111 be taken into account. Igaorance of the law'
however, w111 not be consl"dered reasonable cause.r' (Emphasls as ln
or lglnal) .

D. That the evidence presented does not estabLl.sh that the fallure to pay

the tax lmposed pursuaot to Artlcles 28 an'd, 29 of the Tax Law was due to
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reasonable cause and not due to wlllfuL neglect. Petltloner presented no

evldence to show that a burglary of the buelness premlses dld, ln factr occur

and that such burglary resulted ln a loss or deetructlon of buslnesg recordrr or

an LnabilLty to obtaLu and assemble essential lnfornatlon required for the

preparatlon of a complete tax return. Inposltlon of penaLty and statutory

lnterest by the Audlt DLvlslon lras proper and neLther reduction of interest nor

abatement of penalty is warranted hereln.

E. That the petltlon of Foxhurst Servlce Cent,er, Inc. is graoted ooly to

the extent lndlcated ln Ftnd{ng of Facc "1'r; that the Audlt Divlslon is dirccted

to nodlfy the Notlce of Determl.natlon and Demand for Paynent of Sales and Uge

Taxes Due lssued Septenber 1, 1983 accordLngly; and that, except as so graaEedr

the petttion ls 1o all- other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JAN O 9 1gB7
_

PRESIDENT

COMMISS


