
STATE OF NEI.I YORK

STATE TA)( COMMISSION

In the Matter of the Petition
of

Robert Fl-anagan
as Off lcer of Country Bridge Servlce, Inc.

for Redetermlnatton of a Deflclency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per iod  I2 l  L  178-8 /  3L l  82 .

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the Petitloner
forth on said rrrapper ls the last known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Connisslon, that he/she ls over 18 yearg
of age, and that on the 28th day of August, 1987, he/she served the wlthin
notice of Declslon by certifLed malJ- upon Robert Flanagan, as Offlcer of
Country Brldge Servlce, Inc. the petltloner ln the rrithln proceedLng, bY
enclosing a true copy thereof Ln a securely sealed postpald wrapper addressed
as fol lows:

Robert Flanagan
as Off lcer of Country Bridge Service, Inc.
59 Cedar Street
Hl-cksvl l le,  NY 11801

and by depositing same encLosed
post offlce under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before me thls
28th day of August,  1987.

ized to oaths
suant to Tax Law tion 174
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of
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for Redeternination of a DeficLency or Revision
of a Determlnatlon or Refund of Sales & Use Ta:<
under Art ic l-e(s) 28 & 29 of the Tax Law for the
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany !

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax ConmlssLon, that he/she ls over 18 years
of age, and that on the 28th day of August, 1987, he served the wlthLn notlce
of Dectsion by certlfled nall upon John J. Lynch, the representatlve of the
petitioner i-n the within proceeding, by encl-osing a true copy thereof in a
securely sealed postpaLd wrapper addressed as follows:

John J. Lynch
20 Jerusal-em Avenue, P.O. Box 72I
Hlcksvl l le,  NY 11802

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post office under the excLusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitloner herein and that the address set forth on said wrapPer Is the
l-ast knordn address of the representative of the petitloner.

Sworn to before me thls
28th day of August,  L987.
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August 28, L987

Robert Flanagan
as Off icer of Country Brldge Servlce, Inc.
59 Cedar Street
I l lcksvl l le,  NY 11801

Dear itr. Flanagan:

Please take notice of the Declsion of the State Tax Comission enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectton(s) 1138 of che Tax Law, a proeeedlng in courE to review an
adverse declslon by the State Tax Cornmlssion may be lnstltuted only under
ArticLe 78 of the Clvll Practice Law and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not lce.

Inqulrles concernlng the computatton of tax due or refund allowed Ln accordance
with thls declsion nay be addressed to:

NYS Dept. Taxatl.on and Finance
AudLg Eva1uat,lon Bureau
Assessment Revtew UnLt
BulJ-ding #9, state Campus
Albany, New York 12227
Phone // (518) 453-4301

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representative

Petl t loner t  s Representat ive :
John J. Lynch
20 Jerusalem Avenue, P.0. Box 72I
I l lcksvl l le,  NY l f  802

c c :



STATE OF NEW YORK

STATE TAX COINIISSION

In the Matter of the Petltlon

o f

ROBERT FLAI'IAGAN : DECISION
AS OFFICER OF COUNTRY BRIDGE SERVICE, INC.

:
for Revlslon of Determlnatlons or for Refunds
of Sales and Use Taxes under Artlcles 28 and,29 :
of the Tax Law for the Perlod December 1, 1978
through August 31, L982. 3

Petltioner, Robert Flanagan, as Offlcer of Country Brldge Servlce, Inc.,

59 Cedar Street, Hlcksvllle, New York 11801, flled a petltlon for revlglon of

deterninatlons or for refunds of saLes and use taxes uoder Artlcles 2E ao.d.29

of the Tax Law for the perlod December 1, 1978 through August 31, 1982 (Flle

N o .  5 1 4 2 4 ) .

A heartng was held before Arthur Johnson, Ilearlng Officer, at the offlces

of the State Tax Co nlgglon, Two World Trade Center, New York, New York' oo

Aprl l  28, 1987 at 1:15 P.M., wlth al l  br lefs to be subnl. t ted by July 30, 1967.

Petltloners appeared by John J. Lynch, Esq. The AudLt DivLslon appeared by

John P. Dugan, Esq. (Gary Palmer, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt DtvlsLonts determlnatlon of Gountry Bridge Service,

Inc.ts sales and use tax llablllty durlng the perlod at lssue nas proper.

II. Whether petltLoner ls personally llable pursuant to sectlons 1131(1)

and 1133(a) of the Tax Law for the sales and use tax due from Country Bridge

Servlce, Inc.

III. t ' ltrether the Audlt Dl.vlslonrs assertlon of fraud penalty pursuant to

sect lon 1145(a) (2) ot  the Tax Law was proper.
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FINDINGS OF FACT

1. On January 18, 1984, followLng an audit, the Audlt Dlvlslon lssued to

petltloner, Robert Flanagan, as Offlcer of Country Brldge Service, Inc.r two

notlces of deteruinatlon and demands for paynent of sales and use taxes due for

the perlod December 1, 1978 through August 31, L982, whlch collecttvely aeeerted

$328,151.18  1n  tax  due p lus  $164,075.64  ln  f raud pena l ty  and $143,256.68  ln

lnterest.

2. Country Brldge Servicer Inc. (the "corporatlon") was a gaeoltne

servlce statlon located at 225 West Old Country Road, Hlcksvllle, New York.

Throughout the perlod at lssue petltloner was presldent of the corporatloa and

ln control thereof.

3. On Februaty 6, 19E2 and January 30, 1983 petltloner executed two

consents on behalf of the corporatlon whlch collectlvely extended the perlod of

llnltatlon for assessment for the period Deeember 1, 1978 through Noveuber 30,

1980 unt l l  March 20, 1984.

4. On audlt the Audlt Dlvislon requested access to the corporatloors

books and records. The corporatlon did not provlde the Audlt Dlvlslon wlth

coples of, or aceess to, lts sales or purchase Journals, sales or purchase

lnvolces or general ledger. The corporatlon dld nake avallable lts Federal and

State tax returns for the audit pertod aad cancelled checks and bank stateneats

tn respect of a portlon of the audlt perlod.

5. The Audl.t DlvLslon deterutned that the corporatlonts records nere

lnadequate for the purpose of verlfylog taxabLe sales and therefore estluated

the corporatlonrs sales tax llablllty uslng the followlng nethodology:
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(a) The Audtt Dlvlslon contacted the corporatl.onrs gaeollne suppLler

to determlne the corporatlonts purchases of gasollne throughout the audlt

perLod;

(b) Average nonthly gasollne purchases were multtpLied by the staterl.de

average selllng prLce (less state gasollne tax) to deternlne average

nonthly gross sales of gasolLne durlng the audlt perlod. Thls anount ltee

then nulclplled by uhe number of nonths 1n the audit perlod to arrlve at

total taxable gasoLlne sales for the audit perlod.

(c) Repal.r and TBA (cLres, batterles & acceseorles) sales were

estlnated by nultiplylng $21000.00 ln such sal-es per repalr bay per week

to deternlne total taxable repalr sales for the audLt perlod. The Audlt

Dlvl.slonrs estinate of $2,000.00 tn such sales per bay per week was based

upon prlor audlt experlence.

6. Petlttoner presented no evldence to refute the audlt uethodology or

results except to questlon the accuracy and relLablllty of the computer prlntout

whlch was provl.ded to the Audlt DLvlsion by the corporatlonts suppller and

whlch was relted upon by the Audlt Divislon ln lts deternlnatton of the galLons

of gasolLne purchased by the corporatlon during the audlt perlod.

7. Petltloner slgned al-l sales tax returns flled by the corporatlon

durLng the perlod at lssue.

8. Durlng the course of conductlng the audlt, the Audlt Dlvlslon Eade

several appolntnents lrtth the corporatlonrs accountant and with petitloner. 0n

several occaslons the petlttoner or the accountant eancelled the appolntmeots.

0n two occaslons the appolntments were kept.
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9. Petltlonerrs Federal lncone tax returns lndLcated the folLowlng wlth

respect to lnterest Lncome, real estate taxes pald and nortgage lnterest pald

for the years L979 thtough 1981:

The Audlt DlvLslon contended that the lncreases Ln the amounts

19E1
$r,555Too
4 ,5L7 .00
5 ,501  . 00

set forth above

lndlcated that petltloner had personally beneflted fron the corporatloots

failure to report and renit the additl.onal sales eax found on audlt.

10. The Audlt DlvLslon contended that the fraud penalty asserted agalnst

pecltloner ltas proper ln llght of the anount of underreportlng of tax due ae

shown by the audlt; petltlonerfs lack of cooperatlon wtth the Audlt Dlvislon

(as purportedly showr by Flndlng of Fact "8"); and hls lncreased lnterest

lncome, real estate taxes and uortgage lnterest as reported oa hls lncome tax

returns.

CONCLUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provides that every person required

to collect tax shall keep records of every sale and all aoounts paldr charged

or due thereon and of the tax payabLe thereon. Such records shall include a

t,rue copy of each sales sllp, lnvotce, recelpt or statement.

B. That sectton 1138(a)(1) of the Tax Law provldes that "lf a retura wheo

flled ls incorrect or lnsufflclent, the aaouot of tax due shall be deterulned

by the tax comrnlsston fron such Lnfornatlon an nay be avalLable" and authorizes,

irhere necessary, an estlnate of tax due tron the basLs of extenral lndtcestt

lncludlng purchases.

Interest Income
Real Estate Taxes Pald
Mortgage Interest Pald

L979
$ 26'6loo
2 ,044 .00
L ,999 .00

19E0
$ TU.oo
2 ,287  .00
1  r  964 .00
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C. That ln vtew of Flndlng of Fact rr4'r the corporatlon natntalned toadequate

and lncompLete books and records for purposes of verlfylng taxable sales.

Under these clrcumstances the Audlt Divlslon properl-y utLllzed externaL Lndlcee

to deterolne addlt lonal tax due fron the corporat lon (Tax Law $ 1138[a][1] ;  see

Matter of Korba v. New York State Tax ConnissLon' 84 AD2d 655).

D. That the audit uethodology euployed by the Audit Dlvtslon hereln was

reasonably calculated to reflect sales tax due frou the corporatLon (see

Matter of Greclan Square v. New York State Tax Conmn., 119 AD2d 948). Petltloner

has falled to sholr that both the method used to arrlve at the defl.cleocy and

the deflclency ltself nere erroaeous (gee Matcer of Guiragosslan v. Chu, 515

NYS2d 670). Mdltlonally, petltioner hag falled to shorr that the lnforuatlon

provlded to the Audlt Dlvlslon by the gas staulonts supplter was ln any way

lnaccurate.

' E. That ln general, sectlon 1133(a) of the Tax Law tmposes upon any

person requlred to coLlect the tax Lmposed by Artlcle 28 of the Tax Law,

personal Llablltty for the tax luposed, collected, or requLred to be collected.

Sectloa 1131(1) of the Tax Law deflnes persons requlred to collect tax to

lnclude, among others, corporate offlcers and employees who are under a duty to

bct for such corporatlon ln cooplylng wlth the requirements of Artlcle 26.

F. That petltloner was a person requlred to collect tax lnposed by

ArtLcle 28 of the Tax Law wtthln the ueanlng of sectlon 1131(1) of the Tax Law

and he was therefore personally llable pursuant to sectlon 1133(a) of the Tax

Law for the sales tax requlred to be collected by the corporatlon. The relevaat

factors leadlng to thts concluslon were as follows: Petltioner eae presldent

of the corporatlon chroughout the audlt perlod; petltloner slgned all corporate
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sales tax returns durLng the audlt perlod; petltLoner presented no evidence to

show that he was not such a person wlthl.n the meaning of the statute.

G. That the Audlt Division bears the burden of proof wlth resPect to the

fraud penalty asserted against pet i t loner herein pursuant to Tax Law S f145(a)(2).

A findlng of fraud with respect to sald penalty ttfrequires clear, deflnite and

unmistakable evLdence of every eLement of fraud, lncludlng willfuL, knowledgeable

and intentlonal wrongful acts or omisslons constltuting false rePresentations,

resultlng in deliberate nonpayment or underpa)ment of taxes due and owingr

(Matter of Walter Shutt and Gertrude Shutt, State Tax Conmlsslon, June 4,

1982). t t  (Matter of  NLchol-as Kucherov d/b/a Nlckrs Marine, State Tax Comnlssion'

Apr l l  15 ,  1987) .

H. That upon review of the evidence presentedr the Audtt DlvlsLon has

falled to sustain lts burden of provlng that the inposition of the fraud

penalty hereln nas proper. Speciflcally, the Audlt Dlvision fall-ed to establish

that petitloner nas uncooperative wLth the Audit Divislon. The Audit Dlvlslon

al-so faiLed to establish that any portlon of the deficiency herein lnured to

the personal benef i t  of  pet l t ioner (Finding of Fact "9").  In thls regard i t

is noted that no analysis was made of the sources of the apParent addltlonaL

income reported by petitioner on hts 1981 return. Accordlngly, the fraud

penalty inposed against petltioner herein ls cancelled.

I. That the petitlon of Robert Flanagan, as Officer of Country Bridge

Servlce, Inc., ls granted to the extent lndlcated ln Concluslon of Law ttHtt; the

Audlt DLvlslon ls dlrected to adjust the notlces of determination and demands



for paynent of

therewlch; and

denLed.

DATED: Albanyr
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sales and use taxee due, dated January lE, 19E4 ln accordance

except a€r so grantedr Che petltlon ls ln all other respects

New York STATE TN( COMMISSION

AUo 2 81987 PRESIDENT


