
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Father & Son 170 At lant ic Ave. Cat Corp.

for Redetermlnation of a Deflciency or Revlsion
of a DetermlnatLon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Perlod 9 /  I  /  80-5 |  3I  /82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 18th day of June, 1987, he/she served the wlthln notlce
of Decislon by certlfied mal.l upon Father & Son 170 Atl-antic Ave. Car Corp. the
petlttoner in the wlthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Father & Son 170 At lant ic Ave. Car Corp.
170 At lant lc Ave.
Lynbrook, NY LL563

and by depositing same enclosed ln a postpald properly addressed wrapper tn a
post offlce under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the Petitloner
herein and that the address set forth on said wrapper ls the last knolvn address
of the pet l t ioner.

Sworn to
18th day

before me this

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Edward Mkrtichian,
Off icer of Father & Son

170 At lant lc Ave. Car Corp.

for Redetermination of a Deficlency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 9 /  L /  80-5 |  3L I  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlssion, that he/she is over 18 years
of age, and that on the 18th day of June, 1987, he/she served the within notice
of Declslon by certified mail upon Edward Mkrtlchian, Officer of Father & Son
170 At lant lc Ave. Car Corp. the pet i t ioner ln the nl thln proceeding, bY
encloslng a true copy thereof in a securely sealed postpaLd wrapper addressed
as fol lows:

Edward Mkrtichian
Off icer of Father & Son 170 At lant ic Ave. Car Corp.
57 Boulaire Rd.
East Rockaway, NY 11518

and by depositing same enclosed in a postpaid properLy addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petitioner
herein and that the address set forth on said wrapper is the last knortn address
of the pet i t ioner.

sworn to before me this
18 th  day  o f  June,  1987.

thorlz lster oa
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Father & Son 170 At lant ic Ave. Car Corp.

for Redetermlnation of a Deficlency or Revision
of a Determination or Refund of Corporation
Franchlse Tax under Article(s) 9R of the Tax
Law for the Fiscal Years Ending June 30, 1981
and June 30, L982.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrisslon, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he/she served the wlthin notlce
of Declsion by cert i f ied mal l  upon Father & Son 170 At lant ic Ave. Car Corp. the
petitioner in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid rilrapper addressed as follows:

Father & Son 170 At lant ic Ave. Car Corp.
170 At lant lc Ave.
Lynbrook, NY 11563

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the excLusive care and custody of the Unlted States Posta1
Servlce withln the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address set forth on said lrrapper is the last knortrr address
of the pet i t ioner.

Sworn to before me this
18th day of June, L987.

ster oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of the Pet l t ion
o f

Edward & Loulse Mkrtichian

for Redetermination of a DeficLency or Revislon
of a Determlnation or Refund of Personal Income
Tax under Artlcle(s) 22 of. the Tax Law for the
Y e a r s  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connnisslon, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he/she served the withln notlce
of Decl-slon by certLfied mail upon Edward & Loulse Mkrtichl-an the petltloners
in the wlthln proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Edward & Loulse Mkrtichi.an
57 Boulalre Rd.
East Rockaway, NY 11518

and by deposlting sarne enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that the address set forth on sald wrapper ls the l-ast known addrees
of the pet l t ioner.

Sworn to before me this
18th day of June, 1987.

thorized to administer oa
pursuant to Tax Law section I74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the PetLt lon
of

Father & Son 170 At lant ic Ave. Car Corp.

for Redetermination of a Deficlency or Revision
of a Determination or Refund of Sal-es & Use Ta:<
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 9 /  L 180-5 I  3L I  82.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 18th day of June, L987, he served the wlthin notice of
Decision by certlfied nall upon Andrew Eracleous, the representative of the
petltloner in the wlthln proceeding, bI enclosing a true copy thereof ln a
securely sealed postpaid lrrapper addressed as follows:

Andrew Eracleous
8 9 - 0 1  l l 8 r h  s t .
Richmond Hi l- l '  NY 11418

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal-
Service wlthin the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petitioner herein and that the address set forth on said wraPper ls the
last known address of the representative of the petitioner.

Sworn to before me thls
18 th  day  o f  June,  L987.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
o f

Edward Mkrtichian,
Off icer of Father & Son

170 At lant ic Ave. Car Corp.

for Redetermlnation of a Deficiency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
Period 9 /  L /  80-5 |  3L/ 82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she ls over 18 year8
of age, and that on the 18th day of June, 1987, he served the wlthin notlce of
Declslon by certLfied nalL upon Andrew EracLeous, the representatlve of the
petitloner in the within proceeding, by encJ-osing a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Andrew Eracleous
89-01 118rh  s r .
Richmond Hi l l ,  NY 11418

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unite.d States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is th,e representative
of the petltioner hereln and that the address set forth on sa.id wraPPer ls the
last known address of the representative of the petltloner.

Sworn to before me thls
18 th  day  o f  June,  1987.

to ter oat s
pursuant to Tax Law sect ion L74



STATE

STATE

OF NEI^I YORK

TAX COMMISSION

In the Matter of the Pet i t lon
o f

Father & Son 170 At lant ic Ave. Car Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article(s) 9A of the Tax
Law for the Flscal Years Ending June 30, 1981
and June 30, 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conml-sslon, that he/she is over 18 years

of age, and that on the 18th day of June, L987, he served the wlthLn notlce of
Decision by certlfied mail upon Andrew Eracleous, the representatLve of the
petltioner in the within proceeding, by enclosing a true copy thereof in a
secureJ-y sealed postpaid nrapper addressed as foll-ows:

Andrew Eracleous
8 9 - 0 1  1 1 8 t h  S t .
Rlchmond H111, NY 11418

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitloner hereln and that the address set forth on sald ltrapper ls the
last known address of the representative of the petitioner.

Sworn to
18th day

before me thls
o f  June,  L987.

Authorized to
fbrsuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward & Loulse Mkrtichlan

for RedetermLnation of a Deficiency or Revision
of a Determination or Refund of Personal Incone
Tax under Art ic le(s) 22 of the Tax Law for the
Years  1980 & 1981.

AFI'IDAVIT OF }IAILING

State of New York :
9 S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she Ls over 18 yearg
of age, and that on the 18th day of June, L987, he served the within not lce of
Decision by certified nall upon Andrew Eracleous, the representative of the
petltloners in the wlthin proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Andrew Eracleous
8 9 - 0 1  1 1 8 r h  S r .
Rlchmond ltil l, NY 11418

and by deposltlng same enclosed in a postpaid properLy addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the representative
of the petJ-tioner hereln and that the address set forth on said lrrapPer ls the
last known address of the representatlve of the petltioner.

Sworn to before me thls
18 th  day  o f  June,  L987.

ister oaths
pursuant to Tax Law section L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

June 18, L9E7

Father & Son 170 Atlantlc Ave. Car Corp.
170 Atlantic Ave.
Lynbrook, NY 11563

Gentlemen:

Please take notlce of the Decislon of the State Tax Connlsslon encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decl.slon by the State Tax Coomlssion may be lnstltuted only under
Article 7E of the Clvl1 Practlce Law and Rules, and must be co'nrnenced ln the
Supreme Court of the State of New York, Albany Countyr lrlthln 4 noothe fron the
date of this not lce.

Inqulrles concernlng the computatLon of tax due or refund allowed in accordaoce
wlth thls decision may be addressed to:

NYS Dept. Taxation and Finance
&rdlc Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMI'ISSION

cc: Taxlng Bureauts Representattve

Petltloner t s Representatlve :
Andrew Eracleous
E9-01 l lErh s t .
R:lchmond I{L11, NY 11418



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . { I S S I O N

A L B A N Y ,  N E W  Y A R K  L 2 2 2 7

June 18, L987

Edward MkrtLchlan
Offlcer of Father & Son 170 Atlantlc Ave. Car Corp.
57 Boulaire Rd.
East Rockaway, NY 11518

Dear Mr. Mkrtlchlan:

Please take notlce of the Declslon of the State Tax Counlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 11.38 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsLon by the State Tax Conmisslon may be lnstltuted only under
Artlcle 78 of. the Clvll Practlce Law and RuLes, and must be commeaced tn the
Supreme Court of che State of New York, Albany County, wlthln 4 nonths frou the
date of thls notice.

Inqulrles concernlng the conputatl.on of tax due or refund allowed ln accordance
wtth thls declslon nay be addreesed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assegsment Revlew Unlt
Bulldlng /19, State Campus
Al-bany, New York 12227
Phone # (5r8) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petltloner I s Representatlve :
Andrew EracLeous
89-01 l l8 rh  Sr .
Rlchnond H11-1, NY 1141E



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 18, 1987

Father & Son 170 Atlantlc Ave. Car Corp.
170 Atlantlc Ave.
Lynbrook, NY 11563

Gentlemen:

Please take notlce of the Declslon of the State Tax Coumisslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Goonisslon may be lnetl.tuted only under
Article 78 of the Clvl1 Practlce Law and Rulesr and must be counenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of this not lce.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
wlth thls dectslon nay be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner t s Representatlve :
Andrew EracLeous
E9-01 118th  Sr .
Richmond H111, NY 11418



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I d  Y O R K  L 2 2 2 7

June 18, L9E7

Edward & Loulse Mkrtlchlan
57 Boulalre Rd.
East Rockaway, NY 11518

Dear Mr. & Mrs. Mkrtlchian:

Please take notlce of the Decision of the State Tax CoumLsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng ln court to review an
adverse declslon by the State Tax Conmlssion nay be instltuted ooly under
Artlcle 78 of the Clvll- Practlce Law and Rules, and must be counenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thts notLce.

Inqulrles concerrrtng the computatlon of tax due or refund alLowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt EvaLuatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albaoyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

Petltloner I s Representative :
Andrew Eracl-eous
8 9 - 0 1  l l E r h  S r .
R:lchnond IIl].1, NY 1141E



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

FATIIER & SON 170 ATLA}ITIC AVE. CAR CORP.

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod Septenber 1, 1980
through May 31, L982.

In the }tatter of the Petitlon

o f

EDWARD iTIKRTICIIIAN,
OFFICER OF FATIIER & SON

170 ATLANTIC AVE. CAR CORP.

for Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the PerLod September 1, 1980
through ltay 31 , 1982.

In the Matter of the Petltlon

of

FATIIER & SON 170 ATLANTIC AVE. CAR CORP.

for Redeternlnatlon of a Deflciency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9-A of the Tax Law for the Fiscal
Years Endlng June 30, 1981 and June 30, L982.

In the Matter of the PetltLon

of

EDWARD AI{D LOUISE MKRTICHIAN

for RedeternlnatLon of a DeflcLency or for
Refund of Personal Incoue Tax under ArtIcLe 22
of the Tax Law for the Years 1980 and 1981.

DECISION



-2 -

Pet i t loner,  Father & Son 170 At lant lc Ave. Car Corp.,  L70 At lant lc Avenue,

Lynbrook, New York 11563, flled a petltlon for revlslon of a determlnatlon or

for refund of sales and uae taxes under ArtlcLes 28 and 29 of the Tax Law for

the period Septenber 1, 1980 through May 31, 1982 (Fl le No. 5240L).

Petitloner, Edward Mkrtlchlan, Offlcer of Father & Son 170 Atlanttc Ave.

Car Corp.,  57 Bulalre Road, East Rockaway, New York 11518, f l led a pet l t lon

for revlsion of a determinatLon or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the perlod Septenber 1, 1980 chrough

M a y  3 1 ,  L 9 8 2  ( F l l e  N o .  5 3 4 7 7 ) .

PetltLoner, Father & Son 170 Atlantlc Ave. Car Corp., 170 Atlantlc Aveoue,

Lynbrook, New York 11563, flled a petLtlon for redeternlnatlon of a deflclency

or for refund of corporatlon franchtse tax under Article 9-A of the Tax Law for

the flscal years endlng June 30, 198L and June 30, 1982 (Flle No. 5299L).

Petltioners, Edward and Loul.se Mkrtlchian, 57 Bulaire Road, East Rockaway'

New York 11518' f l led a pet l t lon for redeternlnat lon of a def lc l .ency or for

refund of personal lncome tax under ArtlcLe 22 of. the Tax Law for the years

1980 and 1981 ( r l1e  Nos.  53022 and 53238) .

A consolldated hearLng was held before Robert F. MulLlgan, Ilearlng Offlcer,

at the offlces of the State Tax Commlsslon, Two WorLd Trade Center, New York'

New York, on September 9, 1986 at 10:30 A.M. Pet l t loners appeared by Andrew

Eracleous. The Audit Divlsion appeared by John P. Dugan, Esq. (Lawrence A.

Newnan,  Esq. ,  o f  counse l ) .

ISSUE

lJhether the sales tax

franchlse tax and personal

assessments and

income tax were

the deflclencles ln corporatlon

proper, where the uultl-audlt was
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based on purchases reported by gasollne suppLiers, estlmated repalr sales, and

personal income as per an lndlrect audit nethod.

FINDINGS OF FACT

1. Pet l t ioner,  Father & Son 170 At lant lc Ave. Car Corp. ( ' r the corporat lon"),

operated a Texaco gasollne serviee statlon at 170 Atlantlc Avenue, Lynbrook'

New York, durlng the perlods at Lssue. Petltloner Edward Mkrtlchlan was

presldent and sole shareholder of the corporatlon. Petl.tloner Loulse ltkrttchlan

ls the wlfe of Edward Mkrtl.chlan.

2. The Audit Dlvlslon conducted a muLri-audlt of petltloners for the

followlng taxes and perlods:

PETITIONER TN( PERIOD

Father & Son 170 Atlantlc
Ave. Car Corp.

Father & Son 170 Atlantlc
Ave. Car Corp.

Edward & Loulse Mkrtlchlan

Sales & Use Tax

CorporatLon Franchlse

Personal Income Tax

The Sales Tax Audlt

6lr  /80-s l3L 182

Tax FVn 6/3018L, 6130182

1980, 1981, L982

3. Gasollne dlstrlbutor lnformatlon was compared to the corporatlonrs

records for the followlng perlods:

DISTRIBUTOR PERIOD

Ja l  011 Co. ,  Inc .
Conlo Servlce, Inc.
Nobek Distr lbutorsr Inc.

The corporationrs records revealed gasoline

Jal 011 Co.,  Inc. Accordlngly,  the audltor

the entlre audlt, perlod from each suppller.

L2 l8o ,  L lgL ,  2 /8L
9 /80 ,  10 /80 ,  11 /80
618L ,  7 /8 r ,  8 l 8L

purchases fron only one suppller'

requested purchase verlflcatlon for

4. Verlflcatlon for the entlre audlt perlod was received frou Jal 011

Co., Inc. and Conlo Servlee, Inc., but nothlng further was recelved fron Nobek

Dlstrlbutors, Inc. Unreported gasollne purchases were deternined to be 661294
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gallons for the fLscaL year endlng June 30, 1981 and 22,852 gallons for the

fLscal year endlng June 30'  1982.

5. Due to the lack of sales lnvoices and purchase lnvolces appllcable to

repalrs and the omlsslon of gasollne purchasesn petttlonerfs records ltere

deeued lnadequate and externaL indlces and the audltorrs experleace were used

to determlne tax due. The audttor marked up 'rother purchases" per books by 30

percent and then added labor as follows:

FYE 6/30/81 I mechanlc at $20.00 per hour for 35 hours
FYE 6/30/82 2 uechanlcs at $25.00 per hour for 35 hours

6. Addltlonal taxable sales from gasoline and repalrs were dl.vlded by

taxable sales to deternlne the nargln of error. The nargin of error ltas then

applled to reported taxable sales to arrlve at the addltlonal tax doe:1

PERIOD ENDED
ADDITIONAL

TAX DUE

1r /30 /80
2128 /8L
5 l3 r  l8 r
I  l3 r  /81

LLl30 /8t
2 /28 /82
5l3r 182

$  861 .66
948.23
842.27

L  ,0L2 .43
L ,L92 .L6
1  , 018  . 66
I  ,  114 .21

Tota l  $6,989.52

7. On Mareh 2, L984, the Audlt Dlvlslon lssued notlces of deternlnatlon

and demands for paynent of sales and use taxes due agatnst the corporation and

Edward Mkrt lchlan, as offLcer.  The not ices were for $6r989.62 In addltLonal

tax duer pLus $2,000.10 ln slnpLe lnterest,  for a totat of  $8,989.72 for the

It ls noted that che audltorrs worksheets
ln the record. AccordlngLy, the amounts
taxable sal-es, reported taxable sales and
unavailable.

as to these caLculationa are not
of taxable sales, addltlonal

the nargln of error, are
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perlod September 1, 1980 through May 31, L982. The notice agalnst Edward

Mkrtlchlan contalned the followlng explanatlon:

'rYou are personally liable as offlcer of Father & Son 170
Atlant lc Avenue Car Corp. under Sect ions 1131(l)  and 1133 of the Tax
Law for the foll-owing taxes deternlned to be due in accordance wlth
Sect ion 1138(a) of the Tax Law. ' l

The Corporatlon Franchlse Tax Audlt

8. The audttor increased the corporatlonrg lncome based on Lnfornatlon

obtalned ln the sales tax audlt. The Statement of Franchlse Tax Audlt Changes

dated lhrch 5, 1984 explalned as follows:

"As the result of a fleld audlt the followLng adJustmentE are being
made:

Additlonal- Sales per Audlt

Unreported Purchases per
3rd Party Verlficatlon

Net Adjustment,
Taxable Income as Reported
Corrected Taxable Income

9. On March 5, 1984, the Audit

adJustment and nottces of deficLency

amounts:

E IYIE TAX

yle 6/30
1981

65 ,007  . 31

(45 ,5 t2 .03>

t9,495.28
(  2 ,309  .96 )
L7  , t 85 .32

Dl-vislon lssued statementa

to the corporatlon tn the

y le 6/30
L982

64,694.76

(34,833.74>

29,861.02
43 .79

ffiT"

of audlt

followlng

6130  /8L
6/  30182

$  1  , 468  . 53
2 ,740  . 48

INTEREST

$s72 .81  $  73 .43
573.77 r37 .02

The Income Tax Audlt

ADDITIONAI
CIIARGE TOTAL

$2,L r4 .77
3 ,45L.27

10. Pecltloners Edward

resldent lncome tax returns

LouLse Mkrtlchlan fll-ed Jolnt New York State

the years 1980, 1981 and 1982.

and

for
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11. Since canceLled checks and certaln other records

the audLtor anaLyzed Mr. and t"[rs. Mkrtlchlanrs lncome by

blllty method of lncome reconstructlon for the years 1980

following ls a summary of the analysls:

a) 19E0

Cash In

lrere

uslng

and

not produced,

the cash avalLa-

1981.  The

Wages (net of taxes)
Rental Income
Royalty Income (as

per IRS audlt adjustment)

Total Cash In

Cash Out

Deposlts to:  checklng alc
savlngs a/c

Total  Deposlts
Downpaynent on purehase

of rental  property
Cash llvlng expenses and

rental property expenses
Less: checks drawn
Net cash Llvlng expenses

Total Cash Out
Cash Shortage

$L4 ,962
L5  ' 4L2

g ,gLz

$  3 ,294 ,
22 '572 '

$38 ,8984
(  3 ,250 )

$39,286

$25 ,E66

38 ,3753

35,648

99 ,889
$60 ,603

In te res t  lnc reased f ron  $1 ,183.11  ln  L979 Eo $3 ,636.46  In  1981.
Pet l t loners shoned that $I ,099.05 nas earned on a $10,000.00 cert l f lcate
of deposlt .  The balance of the lncrease, $11354.30, was extrapolated at 6
percent and net unexplalned deposlts of $22,572.00 were deternlned.

Petltloners apparently nade this dolrnpaynent on the purchase of rental
property ln March 1980.

Amounts for livLng expenses were estlnated based on a revlew of returns
and off lce experlence.



b )  1981

Cash In

Wages (net of taxes)
Rental Income

Total Cash In

Cash Out

Deposlts to:  checklng
savings

Total  Deposlts
Cash llving expenses
Less: checks drawn

Total Cash Out
Cash Shortage

Other Income Erroneously
Onlt ted

Unreported Federal
Changes Royalty

Net Adjustment
Taxable Income

Prevlously Stated
Corrected Taxable Income

a l c
a l c

-7-

$  15 ,  352
22 ,0 r5

$  5 ,325
-0-

39,2L4
(5 ,349 )

5 ,325

33 ,965

$37 ,367

J

I  , 823  .00

T6t5.0-6

16 ,357 .07
1g ,  180 .07 r1

L2. A Statenent of Personal Income Tax Audit Changes was tssued to Mr. and

Mrs. Mkrtlchlan on Februarl 1, 1984 and explained as follows:

"As a result of a fleld exaninatlon, the followlng adJustuent,s are
belng made:

1980 1  9811980
H

60 ,  603  .00

8 ,912 .00
69 ,5  15  . 00

13 ,119 .56
82,634 .56

-o-

2 ,886 .46
2 ,886  .46

13. On March 25, L984, the Audlt  Dlvis lon lssued two not lceg of def ic lency

to Mr. and Mrs. Mkrt lchlan. One was for addtt lonal-  tax due of $17.50 wlth no

penalty and Lnterest of  $6.19, for a total  amount of $23.69 fot the year 19E0.

The second Notlce of Deflclency was for atldlttonal tax of $229.11, penalty of

$11.46 and interest of  $284.15, for a total  amount due of $524.72 fot the year

1981. 0n Aprl1 6, 1984, a NotLce of Def lc lency for 1980 was lssued to pet l . t loner

Edward Mkrt lchlan for addlt lonal tax due of $9,455.58, penalty of $472.78, and

ln te res t  o f  $3 ,349.37 ,  fo r  a  to ta l  amount  due o f  $13,277.73 .
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CONCLUSIONS OF LAW

A. That sectlon 1135 of the Tax Law requi,res every person requlred to

coLlect tax to ualntatn records of every sale and to make these records avallable

for audlt. In vlew of che galLonage reported by gasoLine distrlbutors, 1t nae

determined that the corporattonts books were lnadequate and lncomplete. The

Audlt Dlvlslon was thus authorlzed to estlmate taxable sales, uslng the lnforna-

tlon avallable to lt and an audit uethodology reasonabl-y calculated to reflect

the taxes due (Tax Law $ 1138[a] [1] ;  Matter of  Grant Co. v.  Joseph, 2 Mf2d 196,

206, cett .  denled 355 US 869).

B. That the corporatlon and Edward Mkrtlchlan, as offLeer falled to sustaln

thelr burden of establlshlng that the audlt method or the amount of sales and use

tax assessed was erroneous. (See Surface Llne Operators Fraternal Organlzatlonr

Inc .  v .  Tu l l y ,  85  AD2d 858. )

C. That where there is some factual basLs for decldlng that the cax

returns as f1led do not accuratel-y reflect the true lncome recelved by a

taxpayer, the Audlt Dlvislon may deternLne proper lncome uslng lndlrect

ne thods .  (See l lo l land  v .  Un l ted  Sta tes ,  348 US 121,  131-132. )  The saLes  tax

audlt conducted by the Audlt DlvLslon revealed addltlonal sal-es tax due from

the corporatlon. Such deternlnatlon provLded a factual basis for decidtng chat

the income reported by the corporatlon on lts corporatlon franchise tax reports

was not accurate and, thus, the Audlt Divlsion properly used the sales tax

audlt flndlngs to calculat,e corporatlon franchlse tax. Nowhere ln the Tax Law

or reguLatlons ls the Audlt Dlvlsion precluded fron utillzlng the results of an

audlt conducted under

another art tc le.  (See

one article of the Tax Law ln an audtt conducted under

Matter of Castaldo, State Tax Conmlsslon, February 15,

1985.) Moreover, the corporatl.on has not met its burden of proof under section
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f089(e) of the Tax Law to sholr that there were addltlonal costs or expenses

associated wlth the addltlonat sales, nor was any other evldence produced lndlcatlng

that the audlt was lnaccurate.

D. That the Audlt Dlvlsion utlLlzed an lndlrect audLt nethod ln calculatlng

addltlonal personal incoue tax due from petltloners Edward and Loulse l'lkrtlchtan

because canceLled checks and certaln other records nere not produced. Sald

petLtioners have not met thelr burden of provlng by clear and convlncl.ng evldence

that the deflclency was erroneous. (See Matter of Scarpulla v. State Tax Conmn.,

120 AD2d 842.)

E. That the petltLons of Father & Son 170 Atlantlc Ave. Car Corp., Edward

Mkrtlchlan, as offlcer of Father & Son 170 Atlantlc Ave. Car Corp., and Edward

and Loulse I'lkrtlchlan, are denled and the aforementloned notlces of deterninatlon

and demands for paynent of sales and use taxes due and notlces of deflclency

are sustalned.

DATED: Albany, New York

,JUN I I 1gg7

STATE TAX COMMISSION


