
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

FDA of Ut,ica, Inc.
d/b/ a Tracksi.de Tavern

for Redetermi.nation of a Deficiency or
of a Determinatlon or Refund of Sales &
under Art icLe(s) 28 & 29 of the Tax Law
for  the  Per iod  L2 /L /84  -  2 /28 /85 ,

AFFIDAVIT OF },IAILING

Revlsion
Use Tax

says that the saLd addressee is the pet l t ioner
set forth on said r,rrapper is the last known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 yeare
of age, and that on the l l th day of March, L987, he/she served the wlthin
not ice of 1138 by cert l f led nai l  upon FDA of Ut lca, Inc.,  d/b/a Trackslde
Tavern the petitioner in the within proceeding, bI enclosing a true copy
thereof in a securel-y sealed postpaid wrapper addressed as follows:

FDA of Ut ica, Inc.
d/b/a Trackside Tavern
401 Main Street
Ut ica ,  NY 13105

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Postal-
Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t l t loner .

Sworn to before ne this
l l th  day  o f  March ,  1987.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

FDA of Ut ica, Inc.
d/b/a Trackslde Tavern

for RedetermlnatLon of a Deficiency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per iod  L2 lL /84  -  2 /28 /85 .

AFFIDAVIT OF MAILINC

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 yearg
of age, and that on the l l th day of March, L987, he served the within not lce of
f l38 by cert i fLed naiJ- upon Bruce E. Wood, the representat lve of the pet l t loner
in the withln proceedlng, by encl-osing a true copy thereof in a securely sealed
postpald wrapper addressed as fol- l -ows:

Bruce E. Wood
Lombardi,  Devorsetz, St inziano & Smith
555 East  Genesee St .
Syracuse, NY I32022L59

and by depositing
post off ice under
Service wlthin the

That deponent
of the petltioner
last knonm address

same enclosed in a postpaid properly addressed wrapper in a
the excl-usive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee ls the rePresentat ive
herein and that the address set forth on said rdraPPer ls the

of the representat ive of the pet i t ioner.

Sworn to
l l th  day

before me this
of March, 1987,

pursuant to Tax Law sectlon I74



S T A T E  C F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 11, I9E7

FDA of UtLca, Inc.
dlbla Trackslde Tavern
401 Maln Street
Ut lca ,  NY 13105

Gentleuen:

Please take not ice of the 1138 of the State Tax Connisslon enclosed herewtth.

You have now exhausted your rlght of revlew at the adnLnlstratlve level.
Pursuant to sectton(s) 4 months of the Tax Law, a proceeding ln court to revlew
an adverse declsion by the State Tax Conmlsslon nay be instituted onLy under
Artlcl-e 78 of the Civil Practlce Law and Rules, and must be conmenced Ln the
Supreme Court of the State of New York, Albany Countyr rtlthln from the date of
th ls  no t ice .

Inquirles concerning the computatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Agsessment Revlew Unlt
Bulldlng //9, State Campus
Albany, New York 12227
Phone # (516) 457-20E6

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive

Petl t loner I  s Representat lve :
Bruce E. Wood
Lombardl,  Devorsetz, St lnziano & Sulth
555 East  Genesee St .
Syracuse, NY 132022159



STATB OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl.tlon

o f

FDA OF UTICA, INC.
DIBIA TRACKSIDE TAVERN

for Revlslon of a DeternLnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod December l, 1984
through February 28, 1985.

DECISION

Petl"tloner, FDA of Utica, Inc. dlbla TracksLde Tavern, 401 Maln Street'

Utlca, New York 13105, flled a petltLon for revtslon of a deternlnatlon or for

refund of sales and use taxes under ArtlcLes 28 and 29 of the Tax Law for the

perlod December 1, 1984 through Februaty 28, 1985 (Ft le No. 65937).

A hearlng was held before Tlnothy J. Alston, Hearlng Offlcer, et the

offlces of the State Tax Comlsslon, 333 East Washlngton Street, Syracuse, New

York, on July 8, 1986 at l :15 P.M., with al- l  br lefs and evldence to be subnlt ted

by August 18, 1986. Pet,ltl-oner appeared by Lornbardl, Devorsetz, Stlnzlano &

Snlth, Esqs. (Bruce E. I ' Iood, Esq.,  of  counsel) .  The Audit  DivLslon appeared by

John P. Dugaa, Esq. (Janes Del- la Porta, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Divislonrs lssuance of a Notlce of Claln to Purchager

to petl"tloner was tinely and proper.

II. Whether the Audit DlvLsionrs lssuance of a notLce of determinetion to

petltloner was tl"mely and proper.

III. Whether petltloner flled a petltlon for a hearlrig with the Tax Comlgelon

wlthlo 90 days of the issuance of the notice of deternlnatlon.
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FINDINCS OF FACT

1. On Novenber 21, 1984r pet l" t loner,  FDA of Ut lca, Ioc. d/b/a Trackside

Tavern, ftled a Notlficatlon of Sale, Transfer or Assl.gnnent in Bulk with

respect to petitlonerrs purchase of certaln property fron one Donald Scholl.

The notlfLcatlon nas sent by Unlted States certlfled nall and was actuaLly

recelved by the Audlt DivlgLon on Novembet 23, 1984. The scheduled date of the

bulk sale llsted on the notlfLcatlon was December 5, 1984. The ootlfl.catlon

was flled on behalf of petitloner by Francis D. Stlnziano, Esq,, I-lsted oa the

not l f lcat lon as petLt lonerts att ,orney.

2, The notlflcatLon ligted the followtng as the nalllng address of the

purchaser ln the buLk sale:

FDA of Ut lca, Inc.
c/o Robert A. Flelds
R . D .  1
Holland Patent, New York 13354

3, The notlftcatLon llsted the followlng as the purcheserts busiaess

locatlon:

FDA of UtLca, Inc.
Trackstde Tavern
401 Maln Street
Uttca, New York 13105

4. 0n November 28, 1984, the Audlt Divislon issued a Notlce of Clal"u to

Purchaser ln connectlon with Lts recelpt of petltlonerrs Notlflcatloa of Sale'

Transfer or Asslgnnent ln Bulk. Said notlce was nalLed on Novenbet 28' 1984

and addressed to petltloner at the nalllng address eet forth 1o Flnding of Fact

t l ? l l

5. Shortly after petltLonerrs fLllng of the buLk sale notifLcatlon, the

transactLon, whlch involved the purchaee of a bar, was consuuated aad petttloner

entered lnto possesston at the locatLon set forth ln Findlng of FacE'r3".
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6. On February 22, 1985, the Audlt  Divis lon issued to pet l t loner a Not lce

of Determlnatlon and Demand for Payment of Sales and Use Taxes Due assertlag

$19,000.00 tn sales tax due. The assessment represented petLt lonerfs l labi l i ty

as purchaser of assets ln a bulk sale from Donald Scholl. The notlee of

decernlnatlon was sent by certlfled uail on February 22, 1985 co petltloner at

the address set forth ln Flndlng of Fact "3".

7. At no tine dtcl petltloner deny recelpt of the notice of deternloatlon.

8. On June 6, 1985, the Audl"t DLvtstoa receLved a Letter, dated t'[ay 21,

1985, and slgned by Francls D. Stlnzlano. The letter made reference to Petltlooer

and stated the following:

ttThe above referenced corporatlon has recelved several notlces of
sales tax due. Our cllent purchased from DonaLd Scholl- dlb/a Trackslde
Tavern and any of the tax llablllty ls hls.

We have prevloueLy provl"ded to your department the proper notlflcatloo
of the sale. t t

9. The envelope contalnlng the May 21, 1985 letter bore a netered mall

stamp wlth the date l' lay 21, 1985 tadtcated as the date of nalllng. The envelope

was addressed as follows:

"State of New York
Department of Taxaclon and FLnance
State Campus
Albanyr New York LZZ0L"

10. The zlp code portton of the address, which ltas typewrltten, was

crosged out ln tnk and below the crossed-out zLp code was wnl.tuen ln lnk

"L2227ttr the correct zLp eode for the Department of Taxation and Finence in

Albany. No evLdence was presented at the hearing ae to wheo the typeltrltten

ztp code waa crossed out and the correct zlp code written oo the envelope.
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CONCTUSIONS OF LAW

A. That sectLon 1141(c) of the Tax Law provldes, in pert inent part ,  that

a purchaser ln a buLk sale of buslness asaets must notify the Tax Coumleslon of

the proposed saLe at least ten days before eLther taklng possessloa of or

paylng for the subject of the sa1e. In vlew of Flndlng of Fact frlrr, petltloner

properly fulfiLled lts obllgatl"ons under thLs section.

B. Thatr with respect to a bulk sale notLflcatlon recelved more than teo

days prior to the taklng possessl.on of or paynent for the subJect of the sal-e,

20 NYCRR 537.2(c)(6) provldes that:

"Every tlnely notlce recelved more than 10 days prLor to the
date of taklng possesslon of, or paytrent for, the buslness asseta
shaLl be deened to have been recelved not more than 10 days prlor to
the date of taklng possesslon of, or paytrent forr the business
assets, whlchever comes first, regardless of the dace when the notlce
1g actual ly recelved."

C. That the deemed date of receipt of petitloner's Notlfication of Sale'

Transfer or Assignment in Bulk was November 25, 1985; that lsr ten daye prLor

to December 5, 1985, the scheduled date of sale as llsted on the ootlftcettoo.

D. That a bulk sale purchaser l"s reLleved of ltablltty for taxes due fron

the seLler lf proper notLce of the bulk sale has been given to the Tax Comlsston

and:

"(1) the Tax Cornmlsslonr wlthtn fLve buslness days (excludtng
Sacurdaye, Sundays and lega1 holldays) from the date of actual
receipt, or lf appllcable the date of deened recelpt, whlchever date
ls laterr of  a proper and tLnely not lce glven by the purchaser . . . ,
faiLs to lnforn such purchaser ...by nalllng to hln within such tlne
a notice thaC a possible clalm for taxes exlsts agal"nst the geller
. . . ;  [ o r ]

(2) the Tax Conmlsslon, after recelpt of a proper notLce both
as to service or contents.. . fal ls to gLve notLce of the total  amount
of any caxes due from the selLer...wl"thLn 90 days after recelpt of
the  oo t ice ; ' r  (20  NYCRR 537.3 tC1) .

E. That sectLon 1L47(a)(1) of the Tax Law provldes the fol lowlng:
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'rAny notlce authorLzed ot required under the provlslons of thls
artlcle may be gl"ven by nalllng the sa,me to the person for whon Lt ls
lntended Ln a postpal"d envelope addressed to such person at the
address glven Ln the last returo flled by htn pursuant to the provl-
slons of thls arttcle or ln any appllcation made by htm or, l"f no
returo has been flled or applLcation made, then to such address ae
nay be obtalnable. A notlce of deternlnatton shall be nalled prouptly
by regLstered or certlfled nall. The naLllng of such notLce sha1l be
presuuptive evldence of the recelpt of the sane by the persron to whom
addressed. Any perLod of tlme whtch ie deterntned accordlng tg the
provtslons of thLs artLcLe by the glvlng of notLce shal1 coumence to
run from the dat,e of naLllng of such notice."

F. That, ln l-lght of the aforecLted statutes and regulations, the Audlt

DlvLsLonrs notLce of claln Lssued to petitlooer on November 28, 1984 was ln all

'respects 
pfoper. Inaenuch as the deened daCe of recelpt of petitlooerts

notlflcatLon of bulk sale was Novembet 25, L984, the notl"ce of claln wes nailed

to petLtLooer wlthln the prescribed fLve businees day ttne llnlt. Further, the

notl.ce was malled to petltloner at the natllng address l-lsted on the bulk sale

notiflcatLon form (Flndtng of Fact rr2rr). In connectlon with sald notlce of

claiu, lt ls noted that whenever the Tax Commisslon lnforrns the purchaser that

a possible clalm for taxes exlstsr €loy sums of money or other conslderatlon

whlch the purchaset ts requtred to transfer over to the seller shaLl be subJect

to a flrst prlority rlght and lLen for any such taxes determLned to be due from

the se l le r  (Tax  Law $  1141[c ] ) .

G. That the Audlt Dlvislon's tssuance of the notlce of deternlnatlon to

petitloner on Februaty 22, 1985 was in aLl- respects proper. Petltlonerfe bulk

sale notl"fLcation was deemed reeelved on Novembex 25, 1984 and the notlce of

determlnatlon was tssued on February 22, 1985, 89 days lacer. The nottce ltag

therefore tlneLy. In addltton, the notlce was natled vla certlfled mall to

petltloner at the buelness address Llsted on petLtlonerrs bulk sal-e notiflcation
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forn. The notLce thus uet the nalltng requlrements of secElon 1147(a)(1) of

the Tax Law.

H. That sectlon 1138(a) (1) of the Tax Law provides that a notl"ce of

deternlnatlon finally and irrevocably flxes the tax unless che person againat

whon the tax ls assessed makes an appLlcatlon for hearlng wLthln 90 days ttafter

the glving of notice of such determinatlonrr. Accordlngly, lnasuuch as the

Audlt Dlvlslon met, the nalllng requLrements as set forth ln sectlon LL47 (a) (1)

of the Tax Law, the tax assessed hereln agalast petl"tloner ls flnal unLess

petltloner flled a petl"tion protesting said assessment wlthLo 90 daye of

Febtuaty 22, 1985, the date of naLllng of the notice.

I .  That Tax Law $LL47(i l  (2) provldes, ln perr ineot part :

'rlf any return ... or other document requlred to be flled, or any
paynent requlred to be made, wlthln a prescrlbed perlod or on or
before a prescrLbed date under authority of any provlslon of thls
artlcle is, after such perLod or such date, delLvered by Uolted
States nall to the tax coumtssion, bureau, offtce, officer or person
with whlch or wlch whom such document ls requLred to be f11ed..., the
date of the Unlted Scateg postmark stamped on the envelope shall be
deemed to be the date of dellvety.... If any document is sent by
Unlted States regLstered nall, such reglstratlon shal1 be prfina facle
evidence that such document was dell.vered to the tax conmlsslon,
bureau, offlce, offtcer or person to whl.ch or to whon addreesed. " To
the extent that the tax cornmtsslon shall prescrlbe by reguLatlonr
certlfled nall nay be used ln ll.eu of reglstered uall under thls
sect lon." (Enphasls supplted.)

J.  That pursuant to seet ion f147(a)(2) of the Tax Law, for a pet l t lon to

be tlmely, l.t must be actuaLly dellvered to the Tax Conml"ssloa wlthln nlnety

days after a notice ls properly nailed, or Lt must be dell"vered in an envelope

which bears a Unlted States postnark of a date withln the uLnety day perlod

(see Matter of MLcro-Carburetor Corporatton, State Tax Comtsstoo, Juae 30,

1 9 8 6 ) .

K. Thatr assumlng, arguendo, that petLtl.onerts May 2L, L985 letter dld

constltute a petltlon, sald letter nas not dellvered to the Tax Connleslon
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wlthln the prescrlbed nlnety day perlod. It le noted that said letter was

nalled by way of metered nall aad did not bear a UnLted States postoark. It ie

further noted that sald letter lras not dellvered to the Tax Connlssion untll

June 6, 1985, a date whtch fell well outslde the ninety day perl.od. Aeeordtngly'

petitlooer falled to tLnely flle a petltlon protestlng the assessment.

L. That the petltlon of FDA of Utlca, Tn.c. d/b/a TracksLde Tavern ls ln

all respects denled and the Notlce of Detennlnatton and Demand for Payneot of

Sales and Use Taxee Due, dated February 22, 1.985, ls sustatned.

DATED: Albany, New York STATE TAX COMMISSION

MAR 1 11987


