
STATE OF

STATE TAJ(

NEI.I YORK

COMMISSION

In the Matter of the Pet i t ion
o f

Futura,mic Renodeling Corp.

for Redeterminatlon of a Deflciency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  6  /  |  I  78-5  131181.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax Conmisslon, that he/she is over 18 years

of age, and that on the 31st day of August,  L987, he/she served the wlthin
notLce of Deci.sion by certified nall upon Futuramlc Remodellng Corp. the
petitioner ln the withLn proceeding, by encloslng a true copy thereof in a
securely sealed postpald ltrapper addressed as foLLows:

Futuramic Remodellng Corp.
1516 Jar re t t  P lace
Bronx, NY 10461

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the Petitioner
hereln and that the address set forth on sald trrapper ls the last known address
of the pet l t ioner.

before me thLs
of  August ,  L987.



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet l t ion
of

Anthony Glorglo,
Officer of Futuramlc Remodellng Corp.

for RedetermlnatLon of a Deficlency or Revlslon
of a Det,ernination or Refund of Sales & Use Tax
under Art lc l-e(s) 28 & 29 of the Tax Law for the
Per lod  6  |  I  |  78-5  131/81 .

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before ne thls
31s t  day  o f  August ,  1987.

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet 1"1. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Courmlsslon, that he/she ls over 18 years
of age, and that on the 31st day of August,  L987, he/she served the wlthln
notlce of Decision by certifled mail upon Anthony Glorgio, Offlcer of Futuramlc
Renodellng Corp. the petltloner in the wlthln proceedlng, bI encloslng a true
copy thereof ln a securel-y sealed postpald wrapper addressed as follows:

Anthony Giorglo
Offlcer of Futuramic Renodeling Corp.
5 El-sle Lane
Farnlngdal-e, NY 11735

and by deposittng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee ls the petltloner
set forth on said wraPPer is the last known address

z



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t lon
o f

Futuramlc Remodeling Corp.

for Redeternlnatlon of a Deficiency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per iod  6  /  L  /  78-5  131/gr .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Conmlssion, that he/she is over 18 years
of age, and that on the 31st day of August, L987, he served the wlthln notlce
of Decislon by cert i f led mai l  upon James H. Tul ly,  Jr. ,  the representat ive of
the petltioner ln the within proceeding, b)r enclosing a true copy thereof in a
securely sealed postpald lrapper addressed as follows:

James H. Tul1y, Jr.
DeGraff, Foy, Conway, Holt-Harris & Mealey
9 0  S t a t e  S t .
Albany, NY I2207L780

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on sald lf,rapper ls the
last known address of the representatLve of the petLtioner.

Sworn to before me this
31s t  day  o f  August ,  1987.

r ized to
suant to Tax



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon
of

Anthony Glorgio,
Officer of FuturamLc Remodellng Corp.

for Redeterminatlon of a Deficiency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  6  |  L / 7 8 - 5  / 3 1 / 8 r .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany 3

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 31st day of August, L987, he served the wlthin notice
of Declsion by cert l f ied maiJ- upon James I l .  TuJ- ly,  Jr. ,  the rePresentat lve of
the petitloner ln the nlthin proceedLnB, by encloslng a true copy thereof ln a
secureLy sealed postpaid ltrapper addressed as follows:

James I l .  Tul ly,  Jr.
DeGraff, Foy, Conway, Holt-Harrls & Mealey
90 Sta te  S t .
Albany, NY L22O71780

and by deposlting same enclosed ln a postpald properJ-y addressed wrapper Ln a
post off ice under the exclusive care and custody of the UnLted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the rePresentative
of the petltioner herein and that the addrese set forth on sal.d wraPPer ls the
last known address of the representative of the Petltloner.

Sworn to before me this
31s t  day  o f  August ,  1987.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R , K  L 2 2 2 7

August  31,  1987

Futuramic Remodellng Corp.
1515 Jar re t t  P lace
Bronx, NY 10461

Gentlemen:

Please take notlce of the Decislon of the State Tax ConnLssion enclosed
herewith.

You have now exhausted your rlght of revLew at the adminlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsion by the State Tax Comlsslon may be lnstltuted only under
Article 78 of the CiviL Practlce Law and RuLes, and must be con'menced ln the
Supreme Court of the State of New York, ALbany Countyr withln 4 months from the
date of this not ice.

Inqulrles concernlng the computatLon of tax due or refund allowed tn aceordanee
with thls decislon may be addressed to:

NYS Dept. Taxat,ion and Flnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Butl-dlng #9, State Campus
Albany, Nero York 12227
Phone # (518) 453-430L

Very truly yours,

STATE TAX CO}OIISSION

cc: Taxl.ng Bureaurs Representatlve

Petl t loner I  s Representat ive :
James lL TuLly, Jr.
DeGraff , Foy, Conway, Ilolt-Ilarris & Mealey
9 0  S t a r e  S t .
A lbany ,  NY 122071780



STATE OF  NEW YORK
STATE TAX COM{ ISS ION

ALBANY,  NEW YORK T2227

August  31,  1987

Anthony Glorglo
Offlcer of Futuramic Remodellng Corp.
5 Elsle tane
Farnlngdale, NY 11735

Dear Mr. Giorglo:

Please take notice of the Declsion of the State Tax Comisslon encl-osed
herewith.

You have now exhausted your rlght of review at the admtnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsLon by the State Tax Conmisslon may be instltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be cornrnenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 months from the
date of this not lce.

Inqulrles concernl.ng the computatton of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audit EvaluatLon Bureau
Assessment Revlew Unit
Bulldlng lf9, State Campus
Al-bany, New York L2227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petl t loner I  s RepresentatLve :
James Il. TuLLy, Jr.
DeGraff , Foy, Conway, llolt-Ilarris & llealey
9 0  S t a r e  S r .
Albany, NY 122071780



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

FUTURAMIC REMODELING CORP.
:

for Revlslon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 ar;'d 29 z
of the Tax Law for the Period June 1, 1978
through May 31 ,  1981.  :

DECISION

In the Matter of the Peti.tion
:

o f

AI{THONY GIoRGIo,
OFFICER OF FUTURAMIC REMODELING CORP. :

for Revision of a Determlnation or for Refund :
of Sales and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Period June 1, L978 :
th rough May 31 ,  1981.

:

Pet i t loner Futuramlc Remodel lng Corp.,  1516 Jarrett  Place, Bronx, New York

10461, f i led a pet i t ion for revision of a determinat lon or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June 1,

1978 th rough May 31 ,  1981 (F l le  No.  40063) .

Petltioner Anthony Giorgio, officer of Futuramic Remodel-lng Corp., 5 Elsie

Lane, Farml-ngdale, New York 11735, filed a petltion for revlsLon of a determlnation

or for refund of sales and use taxes under Articl,es 28 and 29 of the Tax Law

for the period June I  ,  L978 through May 31, 1981 (Fl le No. 40064).

A consolldated hearing was hel-d before Frank A. Landers, Hearlng Officer'



-2-

at the offices of the State Tax Conmlssion, Two World Trade Center, New York,

New York, on Novenber 19, 1985 at 2t L5 P.1,1., continued on l{arch 4, 1986 at

1:15 P.M. and cont lnued to concluslon on January 16, L987 at 9:15 A.M., wlth

al l -  br iefs to be f l l -ed by Aprl l  17, L987. Pet l t ioners appeared by Sldney A.

Kaplan, C.P.A.,  on Novenber 19, 1985 and March 4, 1986 and by James I l .  Tul ly '

Esq. and Stewart Buxbaum, C.P.A.,  on January 16, L987. The Audit  DLvlsion

appeared by John P. Dugan, Esg. (Kevin A. Cahl l l ,  Esq.,  of  counsel) .

ISSUE

Whether the Audit

liability of Futuramlc

M a y  3 1 ,  1 9 8 1 .

Divislon properJ-y determlned the sales

Remodellng Corp. for the period June I'

and use tax

l-978 through

FINDINGS OF FACT

1. On June 20, L982, the Audit  Divis ion, as the result  of  a f ie l-d audlt ,

lssued to petltloner Futuramlc Remodeling Corp. (rtFuturanLctt) a Notlce of

Determlnation and Demand for Payment of Sales and Use Taxes Due assesslng sales

and use taxes due of $67,566.00, pJ-us interest of  $41855.00, for a total  amount

due o f  $72,42 I .00  fo r  the  per iod  June 1 ,  1978 th rough May 31 ,  1981.  On the

same date, the Audlt Dlvision lssued a simllar notice against petltioner

Anthony Giorgio as an offlcer of the corporatlon. 
l 

The notlces ltere tlneJ-y

because Futuramic flled an annual return for the period June 1' 1978 to May 31,

1 9 7 9 .

At the hearlng, the Audlt Divlslon requested that the notlce against
pe t i t ioner  Anthony  Glorg i .o  be  reduced by  $10,388.00  to  $57 '178.00 .  The

$10r388.00 represents tax due on recurr ing expenses and mater lal  purchases
referred to in the audit report as ttuse taxrr. However, said adjustment
has not been made because, accordlng to the Tax Law' offlcers are
responsible for said tax.
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2. 0n auditr the books and records of Futuramlc were determined to be

inadequate. Petltlonerst representatlve adnitted that the records were incomplete

for the year ended May 31, 1981. Furthernore, Futuramlc did not f l l -e a sales

tax return for the annual per iod ended May 31, 1981.

3. The audl.tor flrst revlewed saLes. February 1980 sales lnvoices were

reviewed in detail and, based upon the job descriptlon and other evidentiary

material, they were accepted as capltal lmprovements. Gross sales per accountantrs

end-of-year worksheets for the years L979 and 1980 total l - lng $1r574,766.00 were

greater  than sa les  per  sa les  tax  re tu rns  o f  $1 ,094,918.00  by  $479,848.00 ,  o r

43.82 percent.  Gross sales per books for 1981 were est i rnated to be $787,357.00,

or  es t lmated  gross  sa les  per  sa les  tax  re tu rn  fo r  1981 o f  $547 '460.00  ($1r094r9 l8 .00

dlvlded by 2) plus 43.82 percent,  or $239,897.00. Since pet l t ioners l tere

unable to expl-ain the dlfference between estimated gross sales per books for

1981 plus gross sales per worksheets for 1979 and 1980 and gross sales per

sales tax returns, the auditor consldered said amount total l ing $719r745.00

($479,848.00  +  $239,897.00)  to  be  taxab le  sa les .  Cred l t  was  g lven fo r  taxab le

sales reported of $5 ,024.0O, thereby leaving addltional taxable sales of

$714,72L.00  r i l i th  add i t iona l  tax  due thereon o f  $57,1 .78 .00 .

4. The auditor next revi.ewed purchases. An analysis of September and

October of 1980 mater ial  purchases revealed that 43.83 percent of saLd purchases

were made without payment of tax. Elther the lnvoice for the speciflc purchase

showed that no tax Iras collected or there nas no lnvoice avallable for revlew.

The rat lo of purchases to sales per the accountantrs worksheets was 30.11
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percent. Purchases per the worksheets were used on audLt because they were

hlgher than purchases per books by 65.58 percent. Purchases for the audit

per iod were determined to be $711r159.00, or purchases per the worksheets for

L979 of.  $22I,613.00 and 1980 ot $252,446.00 pl-us est imated purchases for 1981

of $237 1100.00. The 43.83 percent margin of error was appl led to audited

purchases of $711,159.00 to compute purchases nade wLthout payment of tax of

$31t ,70 f .00 .  Cred l t  was  g iven fo r  mater ia ls  used in  taxab le  sa l -es  o f  $216r715.00

($719,745.00 x 30.112 lgg Flnding of Fact "3"])  to determine mater ial  purchases

upon which tax ls due of $941986.00 wlth tax due thereon of $71599.00.

5. Lastly, the auditor reviewed recurring expenses and found that tax was

due ln the amount of $21789.00 on purchases total l - lng $34,866.00. The taxeg

found due on additional taxable sa1es, material purchases and recurring expenses

total-  $67r566.00. Pet i t ioners do not contest the taxes due on recurr lng

expenses and, therefore, said anount ls not at issue.

6. Futuramlc operated as a contractor, remodeling kltchens and bathroome

in residential property. At all tlmes relevant, petitioner Anthony Glorglo nas

the presldent of Futuramic. On or about December 3, 1980, Mr. Glorgio'  having

started a new business, decided to discontinue Futuramlcrs business operatlons.

No new contracts were executed subsequent to sald date, and the only actlvities

conducted by the remaining employees of Futuranlc were the col-Lectlon of monies

due on completed jobs and the performance of warranty work.

7. Regardlng the additional- taxable sales whlch comprised the dlfference

between gross sales per sal-es tax returns and gros6 sales per the accountantrs
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end-of-year norksheets, petitioners clain that sal-es accordlng to the sales tax

returns were on a cash basis and taken from the bank deposlts, whereas sales

per worksheets were total contracted sales includlng cancelled sales. Petitlonera

explained that nhen a customer signed a contract to perform, the amount was

recorded as sales on its books. Subsequentlyr however, 50 percent of sald

sales \rere cancell-ed because eLther the customer changed hls nlnd durlng the

three-day cancellation period provlded by reguLation or the bank reJected

flnanclng for the job. Petitloners naintalned that Futuramic rePorted sales ln

this manner because the larger amount of sales on the worksheet made lts

fl-nanclal condition appear nore favorable to banks and credlt lnstitutlons.

Petitioners failed to present any credible evidence to support this contentlon.

Petl-tioners also clalm that, except for taxable sales reported on Futuramlcrs

sales tErx returns, all- sales nade durlng the perlod at issue were capital

inprovements and exempt from sales tax. Petltioner submitted sufficlent

evldence, lncluding docunents and testimony, to support this contentlon.

8. Petltioners cl-aim that tax was pald on all- purehases because Futuramic

instructed its suppllers to lnclude tax on all b111s, and, further, the lnvolces

whlch showed that no tax was coll-ected were actual-ly requests for paynent on

account. No documentary or other evidence nas presented to suPPort these

contentions. Petitioners also clai-n that the purchases nade by Futuramlc

during September and October 1980 (the test uronths) were used to perform

capital improvements for the Republlc of Guinea, whereby sald materLal-s would

be exempt from tax pursuant to sectLon 1115(a)(15) of the Tax Law. Pet i t lonets

offered a contract with the Republ-ic of Guinea, executed on August 5, 1980, to



perform major renovations on

Road in the Bronx for a total

was insufficient to warrant a

-6-

the resldence of lts Ambassador at

p r ice  o f  $290 1327.00 .  By  i t se l f ,

change in the assessment.

CONCLUSIONS OF LAW

4650 Fleldston

the contract

A. That Tax Law $ 1138(a) (1) provides, in pert lnent part ,  as fol lows:

ttlf a return required by this article ls not flLed, or lf a return
when filed ls tncorrect or lnsufflclent, the amount of tax due shall
be determined by the tax cor"mlsslon from such lnformatlon as may be
available. If necessary, the tax may be estimated on the basls of
external indlces, such as stock on hand, purchases, rental paid,
number of roons, location, scale of rents or charges, comparable
rents or charges, type of accomodations and servlce, number of
empl-oyees or other factors."

B. That where a taxpayerts records are incompl-ete or lnsufflclent, the

Audit Division may select a method reasonably calcul-ated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convinclng evidence that the method of audit or the amount of tax

assessed was erroneous (Surface Llne Operators Fraternal Organizatlonr Incr v.

Tul ly,  85 ADzd 858).

C. That the records of Futuramic Remodellng Corp. rtere inconplete and lt

was proper for the Audit Dlvlsion to estimate lts sales and use tax L1ab111ty

based on avallable Lnformation. However, petltloners have sustalned the burden

of proof to show that the additional taxable sales were actuaLly capltal

improvenents and not subJect to tax.

D. That the petitlons of Futuramlc Remodeling Corp. and Anthony Glorgio,

offlcer of Futuramlc Remodellng Corp., are granted to the extent lndicated ln

Conclusion of Law ttCtt; the Audit Divlslon ls hereby directed to nodlfy the
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notlces of determination and denands for paynent of sales and use taxes due

issued June 20, 1982; and that, except as so granted, the petltions are denLed.

It should be noted that the modlflcatLon w111 al-so resul-t ln an adjustment to

the use tax deficlency by ellmlnating the credit for materlals used ln taxable

sales (g Flnding of Faet "4").

DATED: Albany, New York

AUG 3 1 1987

STATE TAX COMMISSION

PRESIDENT


