
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Jack P. Elston
dlbla Jackts Llquor Store

for Redeternlnatlon of a Deflclency or RevLslon
of a Determlnatlon or Refund of Sales and Use
Tax under ArtLcle(s) 28 & 29 of. the Tax Law
for  the  Per lod  9 lL /78-6 /8 /81 .

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn to before me thls
6th day of Aprl l ,  L987.

to adnlnlster oaths

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax ConmLssion, that he/she is over 18 years
of age, and that on the 6th day of Aprll1 L987, he/she served the wlthln notlce
of decislon by cert l f ted nal l  upon Jack P. Elston, d/b/a Jackfs Llquor Store
the petltioner ln the wlthln proceedLng, b)r encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Jack P. Elston
d/b la  Jack 's  L lquor  S tore
RD #2
Waverly, NY 14892

and by deposttlng saue encl-osed ln a postpald properly addressed mapper ln a
post offlce under the exclustve care and custody of the United States Postal
Servlce withln the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee ls the petltloner
set forth on said lrrapper Ls the last knoltn addrees

pursuant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Jaek P. Elston
dlb/a Jackf s Llquor St,ore

for Redetermination of a Deflclency or Revlsion
of a DeterminatLon or Refund of Sales and Use
Tax under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  9 / I178-618/81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

Couoty of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she ls an employee of the State Tax Connlsglon, that he/ehe Ls over 18 years
of age, and that on the 6th day of AprLl, 1987, he served the wlthin notice of
decislon by certlfled nall upon I'lalter R. Mandevlller the representatlve of the
petltloner ln the withln proceedlng, b)r enclosing a true copy thereof Ln a
securely sealed postpal.d wrapper addressed as foLlows:

Walter R. Mandevll-le
456 Ful-ton Street
Waverly, NY 14892

and by deposLtlng sane enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unl-ted States PostaL
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner hereln and that the addrese set forth on said rrrapper Ls the
Last known address of the representattve of the petLtloner.

Sworn to before ne thls
6th day of Apri l - ,  L987,

inlster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Aprl l  6,  L987

Jack P. Elston
dlb/a Jackf s Liquor Store
RD II2
Waverly, NY L4892

GentLemen:

Please take notlce of the declsion of the State Tax Counlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Connlsslon may be instituted only uoder
ArtLcle 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths frou the
date of thls not lce.

InquLrles concernlng the computatlon of tax due or refund allowed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment RevLew UnlC
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly youre'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve

Peti t loner ts Representat lve:
Walter R. Mandevllle
455 Fulton Street
Waverly, NY 14892



STATE OF NEI^I YORK

STATE TAX COMITISSION

In the Matter of the Pet i t lon

o f

JACK P. ELSTON
DlB/L JACKTS LTQUOR STORE

for RevLslon of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod September 1, L978
throuih June 8, 1981.

DECISION

Peti t ioner,  Jack P. Elston dlbla Jackrs Liguor Store, RD #2, Waverly,  New

York, L4992, flled a petltlon for revLsion of a determinatlon or for refund of

saLes and use taxes under Artlcles 28 and 29 of the Tax Law for the period

September 1, 1978 through June 8, 1981 (Fl l -e No. 42707).

A hearlng was hel-d before Dennl-s M. Galliher, Ilearl-ng Officer, at the

off lces of the State Tax Co'nission, State Off lce Bul ldlng Annex, 164 l lawley

Street,  Binghamton, New York, on November 19, 1986 at 10:45 A.M., wlth al l

br iefs to be subnlt ted by Decenbet 22, 1986. Pet l t loner appeared by Walter R.

Mandevllle, P.A. The Audlt Divlslon appeared by John P. Dugan, Esq. (Deborah J.

Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt

tax against pet l t loner

Divlslonts estlmatlon and assessment of addltional sales

was Proper.

FINDINGS OF FACT

1. Durlng the perlod at lssue hereln, pet i t loner Jack P. ELston operated

as a sole proprietorship a l iguor store known as Jackts Llquor Store. On

June 8, 1981, pet i t ioner sold this buslnegs and, a few days thereafter,  not l f led

the Audit Dlvislon of the sale.
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2. On October 13, 1981, the Audlt  Dlvls ion issued to pet l t loner a NotLce

of Determlnation and Demand for Paynent of Sales and Use Taxes Due for the

period September 1, 1978 through June 8, l98L assesslng sales tax due la

the amount of $2,158.90, plus penalty and interest.  Thls not lce contal .ned the

f ollowlng explanatLon :

"As a resul-t of a review of returns flled and your failure
to submlt lnfornatlon requested, your reported taxable
sales have been increased by 257. The followlng taxes are
deternlned to be due ln accordance wlth Sectlon 1138 of the
Sales Tax Law."

3. As explained at the hearlrrgr a bulk sale gueetlonnalre was sent to

petltioner by the Audlt Dlvlsionfs Central Office. When the Audlt Divislon dl.d

not recelve back the completed questionnalre (the noted rrfalLure to submlt

lnformatlon requestedrr) ,  pet l t ionerrs reported taxable sales were lncreased by

25 percent and the aforementloned assessment nas lssued.

4. The noted 25 pereent increase in reported taxable sales represents also

a 25 peteent increase ln petltlonerts reported gross saLes, inasmuch as reported

gross and reported taxabLe sales were the same amount wlth no nontaxable sales

having been reported by pet l t loner.

5. Included with the October 13, 1981 assessment to pet l tLoner l tas another

bulk sale questLonnalre, whlch questlonnaire wag completed and returned to the

Audlt  DlvlsLon on or about Decernber 29, 1981.

6. Upon recelpt of the conpLeted bulk sale questlonnalre, a |tdesk audlt,rl

analysis was perforned by the Audlt Divlsion whereby petltl.onerre wLne and

liquor purchases were marked up by 40 percent and 15 percent, respectively.

This markup analysls of sales, when compared to petltLonerrs reported sales,

resulted ln an 8 percent uargln of error, whlch margin of error wae the basls

used to to arrive at ftaudltedtf tax due. After allowlng credlt for taxes pald'
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a def ic iency of $661.19 resulted. Accordingly,  on A|ay L2, L982 a Not ice of

Assessment Review was issued to petitioner indlcatlng that the 0ctober 13, 1981

assessment ($2,956.51) had been reduced to $661.19, plus penalty and interest,

whlch amount ls at tssue in thls proceedlng.

7. Petitloner maintained books and records includlng saLes records,

conplete purchase lnvoLces and cash register tapes. The cash reglster taPes,

however, dld not speclfically identlfy lndlvidual Ltems sold and petltloner dld

noc prepare a sales slip ldentifying the lndivldual ltens sold to each cugtooer.

On or about June 24, 1981, approxlmately one week after the eale of the buslneser

petitioner voluntarLly brought hls records to the Binghauton Dlstrlct Office ln

an effort, to frclean uptt all ltems wlth regard to the sal-e of the buslness. An

analysls of the books and records was perforned at the Blnghamton Dlstrict 0fflce'

and pet i t ioner was advised he owed $3 1592.73 ln taxes, penalty and Lnterest l f

pald by July 20, 1981. Pet l t ioner pald thls amount ln ful l  on JuLy 20'  1981, at

which tlme he also signed and surrendered his Certiflcate of Authorlty (to

collecc sales and/or use taxes) to the Blnghanton District Office. It wag after

these act lons that pet i t loner received the assessment at lssue herein (slnce

revised downward to $661.19) fron the Central  Off lce ln Albany.

8. Gross prof l t  and markup percentages, as derlved fron pett t ionerts

books and records were as fol lows:

Year

1 9 7 8
197 9
1980
1 9 8 1

9. The Audlg Dlvlslon

the revised assessment lrere

Gross Prof i t
Percentage

Markup
Percentage

22 .8
r3  . 9
10 .5

.006

asserts thaE the

ttnormaltt markups

1 8  . 5 5 5
12.182
9.  s3009534

less  than 1 .00

15 antl 40 percent markups used la

based on offlce experlence, and
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notes further that the State Llquor Authorltyts then-required 12 percent

nlnlmum narkup on llquor was not belng inposed by petltioner durlng some of the

petlod Ln question, thus lndlcating an abnornally low markup per pettElonertg

books and records and castlng doubt upon thelr rellablllty.

10. By contrast, petitioner asserts that accurate and rellable books and

records were maintained, were voluntarlly presented for audlc ln Blnghanton ln

an effort to cLean up any potentlal llablllty and were utlllzed ln arrlvlng at

a llabtllty whlch petitloner pald. Petltioner notes that the subsequent

October 13, 1981 assessment fron the Al-bany Central  Off lce wae based solely on

an arbi traty 25 percent lncrease to pet l t lonerrs reported taxable (and grose)

sales wtthout any audlt work what,soever, and wlth no correlatlon made between

such assessrent and the Blnghanton anaLysis and resultLng pa]'ment.

11. PetLtloner further maLntains that hls markups nere not unreallstlcally

low' noting that hls narkups exceeded the Scate Llquor Authorltyfs 12 percent

mlninum mandatory narkup fot L978 and 1979. For the years when petltlonerrs

markup was less than 12 percent (1980 and 1981) the 12 percent minlmuu narkup

was no longer ln effect for wlne and there lras then an ongolng ttprlce wartt

among llquor store orrners ln petitionerrs area requlrlng petltloner to

drast lcal ly drop his pr ices tn order to stay competl t ive. In thls regard,

petttloner notes that during the period ln questlon, there were four llquor

stores' lncludLng hls' competlng for buslness ln an area wLth a total populatlon

of approxlmately 4,800 persons.

CONCLUSIONS OF LAW

A.  That  sec t lon  1138(a) (1 )  o f  rhe  Tax  Law prov ides  rha t :

" I IJf  a return when f l led ls Lncorrect or insuff lc lent
the amount of t,ax due shall be determlned by the tax
commission from such information as rnay be avallable. If
necessary, the tax may be estlmated on the basls of external
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indlces, such as stock on hand, purchases'  . . .  rents or
charges, comparable rents or charges' type of accommodatlons
and service, number of empLoyees or other factors.tt

B. That the Audlt Divlslon, when conductlng an audLtr rruet deternine the

amount of tax due from such lnformatlon as may be avallable. If necessary, the

tax may be est imated on the basls of external lndlces (Tax La!t ,  $ 1138[a];

Matter of George Korba v. New York State Tax Connn., 84 LDZi 655 lv denied 56

NY2d 502). Ilowever, the audit raethod adopced must be reagonably calculated to

ref lect the taxes due (Matter of  Grant Co. v.  Joseph, 2 N.Y.zd, L96'  206, cert

d e n i e d  3 5 5  U . S .  8 6 9 ) ,

C. That the 25 percent increase in reported taxable sales whlch was

assessed ln the October 13, 1981 Notlce of Deterninatlon and Demand for Payuent

of Sales and Use Taxes Due was not [deternl,ned from such lnfornatlon ae nay be

avallable" nor was lt "estimated on the basLs of external tndtces." Accordlngly,

the asseesment is canceLled. ( l {at ter of  Theresa Roncone dlb/a Ronconefs Gr11! '

State Tax Comrnn.r March 11, 1986; l {at ter of  La Plneta, State Tax Commn.

F e b r u a r y  1 8 ,  1 9 8 6 . ) .

D. That the pet i t ion of Jack P. Elston d/bla Jackrs Llquor Store ls

graated and the Notl.ce of Deteroinat,lon and Demand for Payment, of Sal-es and Uee

Taxes Due issued October 13, 1981 ls hereby cancel led.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 6 1987 PRESIDENT


