
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
of

Economlc Informat,lon

the Petltlon

Systens, Inc. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or RevLslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  611178 -  2128182.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLssion, that he/she Ls over 18 yearg
of ager :rod that on the 26th day of May, 1987, he/she served the wlthln notlce
of Dectslon by certifLed mall upon Economlc Infornatlon Systeme, Inc. the
petitloner in the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid nrapper addressed as followe:

Economlc Infornatlon Systems, Inc.
310 Madison Ave.
New York, NY 10017

and by depositlng saoe enclosed ln a postpald properly addressed wrapper 1o a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald aaldressee is the petltloner
hereln and that the address set forth on sald wrapper Ls the last known addregs
of the pet l t loner.

sworn to before me thls
26th day of May, L987.

pursuant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of
o f

Control Data

the Petltlon

Corp. AFFIDAVIT OF MAILING

for Redetermlnatlon of a DeflcLency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l l178-2128/82 .

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an euployee of the State Tax Coumlsslon, that he/she ls over 18 year{t
of age, and that on the 26tll. day of May, L987, he/she served the wlthln notlce
of Decislon by certlfled mal1 upon Control Data Corp. the petltloner ln the
wlthin proceedlng, by encloslng a true copy thereof ln a securely sealed
postpald wrapper addressed as follows:

Control Data Corp.
8100 34th Ave. South
Mlnneapolls, MN 55440

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and eustoily of the United States Postal
Servlce within the State of New York.

That deponent further says
hereln and that the address set
of the pet l t toner.

Sworn to before ne thls
26th day of May, L987.

that the sald addressee ls the petltloner
forth on sald wrapper ls the last knowa address

pursuant to Tax Law sectlon L74



STATE OF NEI4' YORK

STATE TAX COMMISSION

In the Matter of the Petltion
of

Economlc Infornatlon Systems, Inc. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revlslon
of a Deternlnation or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l |178 -  2128182.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 26th day of May, L987, he served the within notice of
Declslon by certlfled mall upon Arnold B. Patl.zet, the representatlve of the
petitloner ln the wlthin proceedlng, by encl-oslng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Arnold B. Panzer
45 Broadway Arrlun 30th F1.
New York, NY 10003

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclustve care and custody of the Unlted States Postal
Servtce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner hereLn and that the address set forth on sald ltrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before ne thls
26th day of May, L987,

Authorlz nlnlster oaths
pursuant to Tax Law sectlon L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Control Data Corp.

for Redetermlnatlon of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  che Per lod  6 / I178-2128182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr bel.ng duly sworn, deposes and says that
he/she is an employee of the State Tax Coumisslon, that he/she ls over 18 years
of ager and that on the-26th day of May, L987, he served the wlthln notlce of
Declslon by certlfled nail- upon Arnold B. Panzer, the representatlve of the
petltloner in the wlthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follorrs:

Arnold B. Panzer
45 Broadway Attrlun 30th Floor
New York, NY 10003

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee Ls the representatl.ve
of the petltloner hereln and that the address set forth on sald lrrepper ls the
last known address of the representatlve of the petltLoner.

sworn to before ne thls
26th day of May, 1987.

to admlnls-ter oaths
pursuant to Tax Law sectlolJ- I74



S T A T E  0 F  N E I i t  Y 0  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

t"Iay 26, L987

Economlc Infornatlon Systems, Inc.
310 l-iadison Ave.
New York, Ml 10017

GentLemen:

Please take notlce of the Declslon of the State Tax Conrmisslon eaclosed
herewlth.

You have now exhausted your rlght of revlew at the adulnl.stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Coumissl.on nay be lnstltuted only under
Artlcle 78 of the CivLl Practlce Law and Rulesr aDd must be conmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 uonths from the
date of thls not lce.

Inqulrles concernlng the computation of tax due or refund alLowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very trul| fourer

STATE TAX COMMISSION

cc: Taxlng Bureaurs RepresentatLve

Petltloner f s Representative:
Arnold B. Panzer
45 Broadway Atriun 30th Fl.
New York, NY 10003



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

t{ay 26, L987

Control Data Corp.
8100 34th Ave. South
Mlnneapolls, MN 55440

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln eourt to revlew an
adverse decislon by the State Tax CommLsslon uay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be counenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls notLce.

Inqulries concernLng the conputatlon of tax due or refund allowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluation Bureau
Assessment Revlelr Unlt
Bullding ll9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petitioner I s Representatlve:
Arnold B. Panzer
45 Broadway Attrlun 30th Floor
New York, NY 10003



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ECONOMIC INFORMATION SYSTEMS, INC.

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perl.od June 1, L978
through February 28, L982.

DECISION

In the Matter of the PetLtlon

o f

CONTROL DATA CORPORATION

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, L978
through February 28, L982.

Petj-tioner, EconomLc Infornation Systems, Inc., 310 Madlson Avenue, New

York, New York 10017, flled a petitlon for revlsion of a determlnatl.on or for

refund of sales and use taxes under ArticLes 28 and 29 of the Tax Law for the

perlod June I  ,  L978 through February 28, 1982 (Fl l -e No. 39438).

Pet i t ioner,  Control  Data Corporat lon, 8100 34th Avenue South'  Box Or

I4lnneapolls, Minnesota 55440, flled a petltlon for revision of a determlnatlon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the perlod June 1, 1978 through February 28, 1982 (Flt-e No. 43L95).

A consolidated hearing was held before Jean Corlgliano, Ilearing Offlcer,

at the offices of the State Tax Commlssl.on, Two I'Iorld Trade Center, New York,

New York, on January 16, 1986 at 10:30 A.M.r l r i th al- l  br iefs to be subnlt ted by

July 9' 1986. Petitioners appeared by Arnold B. Panzer, Esq. The Audit
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Dlvis lon appeared by John P. Dugan, Esq. (Joseph I{ .  Plnto, Jr. ,  Esq. '  of

counsel)  .

ISSUE

Whether a database and software, sold in connectlon with the bulk sale of

a busLness whl.ch provlded infornatlon services, were each subject to the sal-es

tax Lmposed upon the sale of tangible personal property.

FINDINGS OF FACT

1. On January 8, L982, Control Data Corporatlon (rrCDCrr) purchased alL of

the assets of Economlc Informatlon Systems, Inc. (ffEISrr) ln a bul-k sale transac-

t ion. The total-  purchase pr ice nas approxlmately $9,200,000.00. On or about

January 5, L982, CDC ftled wtth the Audlt Dlvislon a Notlflcatlon of Sal-e,

Transfer or Asslgnment ln Bulk contaLning a schedule of assets belng purchased

as fol lows:

Descript lon

Cash and accounta receivable
Software and database
Leasehol-d lnterests
Furnlturer fl.xtures and equlpment
Other lntangibJ-es

Amount

$  236 ,000 .00
8,  600,  000.  00

194 ,000 ,00
160 ,000 .00

2. On March 29, L982, as the result of a flel-d auditr the Audlt Divlslon

lssued against EIS a Notl-ce of Determlnation and Demand for Paynent of Sales

and Use Taxes Due ln the amount of $6441065.48 plus minimum statutory lntereet

for the perlod December 1, 1981 through February 28, 1982. An ldentlcal notlce

was sent to CDC on the same date, representing lts ltab1Lity as purchaser ln

the bulk sale transaction. At hearingr the Audit Division conceded that

petitioners had satisfied a portion of the assessment, leavlng a disputed tax
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l labl l l ty of  9623,500.00 plus interest. l  Th" remaining port lon of the

assessment was based upon the Audlt Dlvlsionre deterninatlon that the receLptg

fron EISfs sale of software and a database to CDC were subject to the sales tax

Lmposed by Tax Law $1105(a) upon the sale of tanglble personal ProPerty.

3. Prlor to the sal-e of l-ts assets to CDC, EIS operated an lnfornatlon

servlce whlch provlded narketing reports, dlrectorles and other reference

material-s on many aspects of the nationrs economy. It was founded by two

economists who speclalized ln methods of estimating the natlonal and local

markets for various types of goods consumed by certaln Lndustrl.es ln the

process of productlon. In 1968, EIS began constructLng a database whlch

paralleled U.S. Census Bureau records on buslness actlvlty knom as the Stan-

dard Industrial- Classificatlon ("SIC"). EIS gathered aL1 avallabIe lnformatlon

on Unlted States business establlshnents and flrns, incl-uding lnfornation found

ln the classl f ted sect ions of Local teLephone dlrector lesr state and local

lndustriaL dlrectorieg, annual corporate reports and financlal statements'

government reports, and statements flled with the Securitles Exchange CornmlssLon.

The U.S. Census Bureau ls precluded by law from dlsclosing the Ldentlty of any

partlcular conpany, but by natchlng and reconclllng lts data with statlstics

published by the Census Bureau, EIS was abl-e to deternine the ldentity and

Location of the top 5001000 business establLshnents ln the Unlted States and to

malntain detalLed records on each. Once establlshed, the database was updated

regularly uslng a variety of eources whlch included publlshed materials and

Notices, in the amount of. $2821056.38 plus Lnterest for the perlods
June 1, L978 through November 30, 1981, were also Lesued against
pet l t ioners. ThLs assessment was later reduced to $30r919.33 plus
lnterest. The Audit Dlvlslon conceded that this assessment had been fulIy
satlsfled; conseguently, the determlnation was not ln issue.
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lnformatton obtalned dtrectly fron todtvtdual busl"neesee by EIS. Io addttlon,

EIS obtalned certaln facts unavallable elsewhere by natchlng data wlthln ltg

own databaee.

4. The software whlch nas the subJect of the sales transactLoo under

conslderatloa conslsted of more than 400 computer prograos nrLtten by EISts own

staff or prlvate contractors to m{rnage the EIS database. ThLs softlrare fe1l

Lnto two general categorles: programs used to generate reporta fron the

database aod programs uged to nalntaln and update the database. Of these twor

the updating prograus lrere the more valuable. The flrst phaae of the updatlog

proces{t consisted prlnarlly of gatherlng data from the vartoue sourcee descrlbed

ln Flndtng of Fact 'r3'f, convertLng lt lnto nachine-readable fornat and edltl.og

it to meet certaln epecLficatlons as to form and content. In the secoad phaee,

a ger{es of natchlng operatlons was performed durl.ng which records were matchod

to themselves and to other records Ln the database. Thls served several

functloas. Slnple cLerlcaL tasks, guch e6r the ellolnation of dupllcative data,

were performed ln thls way. In addltlonr the natchlng procees allowed EIS to

llnk together facts whlch dld not appear together ln any other format and by

dolng so t,o actuaLly produce new informatlon not avallable elsewhere. Thls new

lnfornatl.on ln turn became a part of the EIS datsbase. Flnallyr a serles of

calculatlons lrere perforned which enabled EIS to obtatn a faLrly accurate

esttmate of the volune of saleg and purchases of virtually all producta and

servlces boughc and soLd by United States business establishneats.

5. UsLng Lts softlrare and database, EIS produced many types of iodlvidual-

lzed reports whlch lt narketed to private companLes and government agencies.

Some of those reports are descrlbed below:
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Shipments and Share of Market Reports analyzed any lndustry requested

by the buyer ln terms of key produeers and ownershlp structure;

Llne of Business Reports analyzed indtvldual companles in terms of

sal-es, narket share and dlversity of operatlons;

Market Potential Reports Ldentifled eetabll.shments and firms that uee

any lndustrlal product or servlce, wlth estLmates of the amount each one

u s e s ;

Market Penetration Anal-yses utll-lzed a buyerts cuatomer L1st to bulld

a proflle of the buyerfs share of market in each industry in which the

buyer operated.

6. EIS also published dlrectorles and reference books such as those

described below:

The Top 1500 Conpanies Ldentlfied the top 1,500 companlee by name,

address, tel-ephone, sales volume, number of enployees, and 2-dlglt SIC;

Congressional Distrlct Business Patterns identLfled every operatlng

industry in each congresslonal dlstrict ln terms of nunber o't estabttsh-

ments, number of enployees and payrolls;

Zip Code Buslness Patterns ldent l f led the top 101000 zlp code areas Ln

terms of number of establ-ishnents, number of enployees and payrolls.

7. EIS customers could aLso purchase the entire database or a portLon

it in uachlne-readable format. These customers were usually l-arge companles

government agencles capabl-e of producing their own software to analyze the

data, nanipuJ.ate lt and format it according to thelr own needs and speclficatlons.

EIS provided a record layout which defined the flel-ds on the database and

ldentlfied the content, location and slze of each fleld. The entlre database

with quarterly updates for a perlod of one year naa sold for approxluately
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$50,000.00. Wlthout the updates, the database would be pract icably unusable

withln several months. In some lnstances, EIS also provlded the database

customers wlth programs which would enable them to generate their own rePorts.

These custoners dld not recelve documentatlon which would allow then to deter-

mlne how the programs were handling the data ltself. Prlor to the bulk sale at

lssue, EIS had never sol-d lts updatlng programs ln any transaction.

8. CDC acquired the assets of EIS ln order to expand lts own business of

provLding informatlon servlces. It contlnued to operate in much the same way

as EIS had been operatlng, expandlng and updatlng the database, reflning the

software and sell-ing the same reports. Ae a conditlon of sal-e, EIS was requLred

to provlde CDC wlth docunentatlon to back up a1-1 programs that nade up the EIS

software and database and to lnsure that the documentatlon met certain standards

establlshed by CDC. The EIS computer progranrmlng staff lrorked for several

months to fuLflll- this requlrement. In addition to acqulrlng actual copies of

the software and database, CDC purchased proprietary rlghts to both.

9. As stated ln Finding of Fact "1rr,  CDC reported i ts purchase of the

assets of EIS to the Audlt DlvisLon and valued fhe database and software

together at $8,600,000.00. Pet i t ionerst contract of  sal-e lncl-uded a f lnanclal

statement which val-ued the database alone at $1,656,856.00 ln the year 1980.

Test imony by a CDC enpLoyee placed the value of the database at $1r1001000.00.

Ilowever, lt was evl-dent that the true value of the software and database waa

dependent upon thelr abll-ity to interact wLth one another and coul-d not be

derived from valuing those assets separately. The software was vlrtually

worthless wlthout the database slnce lt was speclfically deslgned to manage

that particul-ar database, and wlthout the software needed to update it, the

database would lose all value wlthin a short time.
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10. The software and database were embodied upon three to four reel-s of

magnetlc tape, each about ten lnches in diameter. Because the software needed

no nodlficatl.on prlor to its sal-e to and use by CDC, the Audit Divlsion consldered

lt to be pre-wrLtten or canned software subJect to the tax lmposed on tanglbLe

personal property. The Audlt DLvlslon also consldered the database to be

tanglble personal property.

11. Petltloners submitted twenty-flve proposed Fl.ndlngs of Fact, all of

which have been substantlally lncorporated lnto thls decislon, wlth the excePtlon

of proposed Findings 7, 11, L2, 13, 14 and 15 whtch were unneceasary for the

determlnation and proposed Flndlngs L, 22, 23 and,25 whtch stated facts not

supported by the record.

CONCLUSIONS OF LAW

A. That tangibJ-e personal property transferred ln a bulk sale of buslness

assets const l tutes a purchase at retal l  as def lned in Tax Law $1101(b)(1) and

ls subject to the tax lmposed under Tax Law $1105(a).

B. That the software sold by EIS to CDC cannot be consl.dered tangible

personal property wlthln the meanlng and lntent of  Tax Law $1101(b)(5).

Software whlch is created speciflcally for one user or whlch requlres modLfica-

tLon to be used ln a specific envl-ronment ls deemed to be lntanglble personal

property for sal-es tax purposes. The EIS software was a unique collection of

over 400 computer programs speciflcally created for EIS by EIS enployees and

prl-vate contractors. Its onl-y functions were the updating and managing of the

EIS database and the generating of reports from that database. Separate from

the EIS database, the software had virtually no utll.ity at all. Thls software

cannot be considered to be the equivalent of pre-wrltten or canned Programs

which may be put to use in nultlple sltuations wlthout nodiflcatlon, and whlch



-8-

may be considered tangtble personal property subject to sales tax. In thls

regard, lt ls notable that CDC acquired not only the programs themselves' but

also extensive documentation enabting CDC to nodify, expand or repllcate the

software as needed. The purchaser of canned programs nornal-Ly doee not acquire

such documentatlon. Moreover, the EIS software cannot be deemed to be canned

software simply because lt dld not requlre modifLcation prlor to lts sale and

use by CDC. No modiflcation lras necessary only because the software ltaa

purchased ln connectl-on wlth EIS!s database and computers and was used by CDC

in exactly the same manner as EIS had used it. That ls' the environment ln

which the software nas used remalned preeisely the samer only its owner changed.

The change of ownershlp rras not sufflcLent by ltself to change the character of

the software.

C. That Tax Law $1105(c)(1) lmposes a tax on the recelpts from every

sale, except for resale, of the servlce of rffurnlshlng of lnfornatlon by

printed, mlmeographed or multlgraphed natter or by dupllcating wrltten or

prlnted matter in any other nanner, lncl-udlng the services of collectlng,

conplllng or artalyzlng infornatlon of any klnd or nature and furnishlng rePorts

thereof to other personst ' .

D. That 20 NYCRR 527.3(c)(3) provldes as fol lows:

rrThe purchase of a service subject to tax under sect lon 1105(c)(1)
of the Tax Law by a vendor who will resell that servLce as such or ag
a part  of  a servlce aLso subject to tax under sect ion f105(c) (1) ls
not a purchase at retail and ls exempt fron the sales tax."

E. That the sale of the EIS database to CDC ls analogous Uo an example

given ln the regulatlon whlch provides as follows:

ttA vendor of an Lnvestment advlsory servLce purchases a comodlty
lnfornatl.on servlce and a stock market infornation servlce. Both
services purchased by the vendor are lncorporated into the servlce he
seLls. The vendor nay purchase the servlces he uses for resale
wlrhour paynenr of sales rax" (20 NYCRR 527.3tcl t3l) .
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F. That the database was a body of lnformatlon stored on magnetlc tape.

Clearly,  the infornat lon l tsel f  nas not corporeal (g Tax Law $1101[b] [6])  and

lras not taxable as tangl.bJ-e personaL property. However, where infornatLon ie

conveyed by any means other than orally, lt can be saLd that there Ls an

integratlon of the lnformation and the tanglble medlum whlch conveys it, and

that the end product Ls taxable under Tax Law $1105(a). Such an lnterpretatlon

is conslstent wlth the operation of the Tax Law in some lnstances. For example,

dictlonaries, encycl-opedl.as and al-manacs are subject to the tax inpoeed upon

tangible personal- property. But where customers are paylng not for the book or

the brochure but for the service of having very partlcular l-nfornation furnlshed

to then, the Tax Law Lmposes a tax upon the recelpts from the sale of that

servl.ce. It must be emphaslzed that lt is the servl.ce whl.ch ls taxed, not the

informatton ltsel-f nor the medLum whlch conveys the lnfornatLon. Petltloners

and the Audit Dlvlslon agree that EISrs recel.pts fron the sale of reports were

receipts from the sale of the servlce of furnishlng lnfornatlon and were

subJect to tax under Tax Law S1105(c)(1).  That was the case whether the medium

for conveytng lnformation was a booklet or a magnetic tape contaLnl.ng all or a

portlon of the informatlon. Llkewlse, the transfer of the database fron EIS to

CDC ls deemed a purchase of an infornatlon servlce for resale as such and ls

exempt fron the sales tax.



H. That the

Data Corporatlon

Paynent of Sales

DATED: Albany,

_10_

petltlons of Economlc Informatlon Systems, Inc. and Control

are granted and the Notlces of Determlnatlon and Demands for

and Use Taxes Due lssued on I'l,arch 29, 1982 ate cancelled.

New York STATE TAX COMMISSION

MAY 2 61987
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rA-36 (e116) S t a t e  o f New York -  Department of Taxat lon and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

*

Date  o f  Reques t

Room 1OT . gtdg. ffig 
\

State CamPus
AtbanY, New YorlR 1212V

Recues c$*YAppcutr Bureau 
-'.,,

Room 1O7 - Bldg. Hfg. li
State Campus :

Albany, New YorR 12227

Please f ind  mosc  recent  address  o f  taxpayer  descr ibed be low;  re tu rn  to  person named above.

Soc ia l  Secur i ty  Number D a t e  o f  P e t i t i o n

Resu l t s  o f  sea rch  by  F l l es

a d d r e s s

FOR INSERTION IN TAXPAYERIS FOI.DER

Sec t l on

1l^*-
Date  o f'JUL O

Search

3 i9B7S"^v
Searched by

PERMANENT RECORD



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

tlay 26, 1987

Economlc Infornatlon Systems, Inc.
310 Madlson Ave.
New York, NY 10017

Gentlemen:

Please take notice of the DecLslon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnl.nlstratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlett an
adverse declslon by the State Tax Cornnisslon uay be lnstltuted ooly under
Artlcle 78 of the ClvlL Practlce Law and Rules, and must be counenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 nonths fron the
date of thls notlce.

InqulrLes concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessueat Revlew UnLt
Bulldlng il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatl.ve :
Arnold B, Panzer
45 Broadway Atrlun 30th Fl.
New York, NY 10003



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f
:

ECONOMTC INFORMATION SYSTE!,IS, INC.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Articl-es 28 and, 29 z
of the Tax Law for the Perlod June 1, L978
through February 28, L982. :

- DECISION

In the Matter of the Petitlon
:

o f

CONTROL DATA CORPORATION
:

for Revlslon of a DeternJ.nation or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29 z
of the Tax Law for the Period June 1, L978
through February 28, 1982. :

Petitioner, Economic Infornatlon Systens, Inc., 310 Madlson Avenue, New

York, New York f0017, f l led a petLt lon for revlslon of a determlnat lon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

period June 1, L978 through February 28, 1982 (FfLe No. 39438).

Petl-tloner, Control- Data Corporatlon, 8100 34th Avenue South' Box O,

l,ILnneapolls, Minnesota 55440, flLed a petltion for revision of a detetminatlon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the perlod June 1, L978 through February 28, 1982 (FlLe No. 43f95).

A consolidated hearing was held before Jean CorigJ.Lano, Hearing 0fflcer'

at the offices of the State Tax Cornmlsslon, Two !ilorld Trade Center, New York'

New York, on January 16, 1986 at L0:30 A.M., wLth al l -  brLefs to be submltted by

July 9, 1986. Petitioners appeared by Arnold B. Panzer, Esq. The Audlt
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Divis ion appeared by John P. Dugan, Esq. (Joseph !J.  Pinto, Jr. ,  Esq.,  of

counsel-) .

Whether a database and software, sold ln connectlon with the bul-k sale of

a buslness which provided lnformatlon servlces, were each subJect to the sales

tax lmposed upon the sale of tanglble personal property.

FINDINGS OF FACT

1. On January 8, 1982, Control Data Corporatl-on ("CDCrr) purchased al-l of

the assets of Economic Informatlon Systems, Inc. (ttEISrt) ln a buLk sale transac-

t ion. The total  purchase pr lce was approxinately $9,200,000.00. On or about

January 5, L982, CDC flled with the Audlt DLvlslon a Notiflcatlon of SaIe,

Transfer or Asslgnment Ln Bulk containing a schedul-e of assets betng purchased

as follows:

Descrlpt lon

Cash and accounts recelvable
Software and database
Leasehold lnterests
Furniture, fLxtures and equipment
Other intanglbles

Amount

$ 236,000. oo
g,600, oo0. oo

I 94, 000. 00
I  60 ,  000.00

2. 0n March 29, L982, as the result of a field audlt, the Audtt DLvlslon

issued against EIS a Notlce of Determlnatlon and Demand for Payment of Sales

and Use Taxes Due ln the amount of $6441065.48 plus ml-nlmum statutory interest

for the period December l, 1981 through February 28, L982. An ldentlcal notlce

was sent to CDC on the same date, representlng lts liabt]-lty as purchaser ln

the bulk sale transaction. At hearingr the Audtt Dlvlslon conceded that

petitioners had satisfled a portion of the assessment, leavlng a disputed tax
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l labi l l ty of  $623,500.00 pl-us lntereat. l  fh" remalning port lon of the

assessment was based upon the Audlt Divl-slonts determlnatlon that the receipts

fron EISrs sal-e of software and a database to CDC were subject to the sales tax

imposed by Tax Law $1105(a) upon the sale of tangLble personal property.

3. Prlor to the sale of its assets to CDC, EIS operated an lnfornatlon

servlce whlch provlded narketing reports, dlrectorles and other reference

matertals on many aspects of the natlonrs economy. It was founded by two

econonists who speciallzed in nethods of estlmatlng the national and local

markets for varLous types of goods consumed by certaln industries ln the

process of productlon. In 1968, EIS began constructl.ng a database which

paral-leled U.S. Census Bureau records on buslness actlvlty known as the Stan-

dard Induscrial Classlf icatl-on (ttSICt'). EIS gathered all- avall-able lnformatlon

on United States buslness establishments and flrns, includlng lnfornatlon found

in the classified sectlons of locaL telephone dlrectorl.es, state and local

industrial directories, annual corporate reports and fLnanclal stateElenta,

government reports, and statements fll-ed wlth the Securltles Exchange Comlsslon'

The U.S. Census Bureau ls precluded by law from dlsclosing the ldentity of any

partl.cular company, but by natching and reconclllng lts data wLth stattstlcs

publlshed by the Census Bureau, EIS was able to determine the ldentlty and

Locatlon of the top 500,000 buslness establlshments ln the Unlted States and to

maLntain detailed records on each. Once establlshed, the database was updated

regularly using a varlety of sources which Lncluded pubLlshed materials and

Notlces, ln the amount of $282,056.38 pJ-us Lnterest for the periods
June 1, L97B through November 30, 1981, were aLso lseued agalnst
pet i t loners. This assessment was later reduced to $30'919.33 plus
interest. The Audlt DlvisLon conceded that thl.s assessment had been fully
satisfLed; consequentl-y, the determinatlon was not in issue.
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lnfornatlon obtal.ned dlrectly fron lndlvtdual buslneeses by EIS. Ia addltlonr

EIS obtatned certaln facts unavallabLe elsewhere by natchtog data wtthta ttE

own database.

4. The goftware whlch was the subJect of the eales transactloo uader

conslderation consisted of nore than 400 conputer programs wrltten by EISrs own

staff or prlvate contractors to oanage the EIS database. Thle software fell

lnto two general cetegofLes: programs used to generate reports fron the

database and programs used to Bal.otaln ead update the database. 0f these two'

the updatLng programs were the more valuabLe. The fLrst phase of the updatLag

process consleted prlnarlly of gatherlng data fron the varlous aourcaa descrLbed

ln Flndlng of Fact "3", convertLng tt lnto nachlne-readabl-e fornat and edltlag

It to neet certaln speclficatlons as to forn aad content. Io the second phaser

a series of natching operatlons lras perforued durlng whLch recorde were matchcd

to themselves aod to other racords tn the database. Thl"g eerved several

fuactlons. Slnple clerlcal tagks, such ae the ellninatton of dupllcatlve data,

were perforrned Ln thls way. In addltlon, the natchtng procegs allowed EIS to

llnk together facts lrhlch dtd not appear together ln aoy other fornat and by

dolng so to actuaLly produce new lnforoatloo oot avallgble elsewhere. Thls new

tnforrnatlon in turn became a part of the EIS database. FLnally, a series of

cal-culatlons nere performed whlch enabled EIS to obtaLn a fatrly accutate

estlmate of the votume of sales and purchaees of virtually all products aod

gervlces bought and eold by Unlted States busloess establlshmente.

5. Uslng tts software and database, EIS produced many types of lndlvldual-

tzed reports whlch it narketed to prtvate companlea and governnent agencles.

Some of those reports are descrlbed below:
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Shlpments and $hare of Market Reports analyzed any lndustry requested

by the buyer in terms of key producers and ownershlp structure;

Llne of Buslness Reports analyzed indlvidual companies ln terms of

saLes, market share and diversLty of operatlons;

Market Potential Reports ldentifled establ-lshments and flrns that u8e

any lndustrial- product or servlce, wlth estlmates of the amount each one

uses ;

Market Penetratlon Analyses utlllzed a buyerrs cust,omer Llst to bulld

a proflle of the buyerrs share of market, in each Lndustry ln which the

buyer operated.

6. EIS al-so published directorLes and reference books euch as those

descrLbed below:

The Top 1500 Companles ldentlfled the top 1,500 companles by namer

address; telephone, sales volume, number of enployees, and 2-dlglt SIC;

Congressional District Buslness Patterns ldentlfled every operating

lndustry ln each congreeslonal- distrlct in terms of number of establ-lsh-

ments, number of enpl-oyees and payrolls;

Zlp Code BusLness Patterns ldentlfled the top 10,000 zip code areae in

terms of number of establlshnents, number of enployees and payrolls

7. EIS customers could also purchase the entire database or a portlon of

it ln machLne-readabLe format. These customers were usual-ly large coupanies or

government agencLes capable of produclng thelr own software to analyze the

data, nanlpulate lt and fornat lt according to their own needs and speclflcatlons.

EIS provided a record layout which defLned the fields on the database and

ldentifled the content, locatlon and slze of each field. The entire database

with quarterly updates for a perlod of one year was sol-d for approxinately



-6-

$50,000.00. Without the updates, the database would be practlcabl-y unusable

withln several months. In some lnstances, EIS also provtded the database

customers wlth programs which woul-d enabl-e them to gen€rate thelr olrn reports.

These customers did not recelve documentation rrhlch would all-ow them to deter-

mlne how the programs were handling the data ltself. Prlor to the bul-k sal-e at

issue, EIS had never soLd lts updatlng programs ln any transaction.

8. CDC acquired the asseta of EIS Ln order to expand lts own buslness of

providing informatlon servlces. It contl-nued to operate ln much the same way

as EIS had been operatlng, expandlng and updatlng the database, refining the

software and sel-llng the same reports. As a condltlon of sale, EIS was requlred

to provide CDC with documentatl.on to back up aLL programs that made up the EIS

software and database and to lnsure that the documentation met certaln standardg

establlshed by CDC. The EIS computer programing staff worked for several

months to ful-fll l this requlrenent. In additton to acqulrlng actual coples of

the software and database, CDC purchased proprletary rights to both.

9. As stated ln Findlng of Fact ' r1rr ,  CDC reported l ts purchase of the

assets of EIS to the Audit Dlvlslon and valued the database and software

together at $8r600r000.00. Pet l t ionersr contract of  sale Lncl-uded a f l .nanciaL

statement which valued the database alone at $116561856.00 ln the year 1980.

Test inony by a CDC enpJ-oyee placed the value of the database at $1r100,000.00.

However, it was evldent that the true value of the software and database wag

dependent upon their ablllty to lnteract lrlth one another and could not be

derlved from valuing those assets separately. The software was vlrtually

northless without the database since Lt was speciflcaLLy deslgned to nanage

that particuLar database, and without the software needed to update lt, the

database would lose all value wlthln a short tlme.
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10. The software and database were embodLed upon three to four reels of

magnetLc tape, each about ten inches ln diameter. Because the software needed

no nodiflcation prior to its sale to and use by CDC, the Audlt Division consldered

lt to be pre-wrltten or canned software subJect to the tax lmposed on tanglble

personal property. The Audit Divlsion also considered the database to be

tangibLe personal property.

11. Petlt,ioners subml.tted twenty-flve proposed Flndings of Fact' all of

whlch have been substantlally incorporated lnto thls declsl.on, with the exceptlon

of proposed Flndings 7, 11, 12, 13, 14 and 15 whlch l rere unnecessary for the

determi.natlon and proposed Flndings L, 22, 23 and,25 whlch stated facts not

supported by the record.

CONCLUSIONS OT I,AW

A. That tangible personal property transferred ln a bulk sale of buelness

assets const l tutes a purchase at retal l  as def lned ln Tax Law $1101(b)(1) and

ls subJect to the tax lmposed under Tax Law S1105(a).

B. That the softh'are sold by EIS to CDC cannot be considered tanglbl-e

personal-  property withln the meaning and intent of  Tax Law $1101(b)(6).

Software whlch is created speclflcally for one user or whlch requlres nodlflca-

tion to be used ln a speclfic environment Ls deemed to be intanglble personal

property for sales tax purposes. The EIS software was a unlque collectlon of

over 400 computer programs specifically created for EIS by EIS enpLoyees and

private contractors. Its only functions were the updating and managlng of the

EIS database and the generatlng of reports from that database. Separate from

the EIS database, the software had vLrtually no utlllty at all. Thls software

cannot be consldered to be the equlvalent of pre-written or canned Program8

which may be put to use in nultiple sltuations without nodlflcatlon, and whlch
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may be consldered tangible personal- property subJect to sales tax. In thls

regard, lt ls notable that CDC acqulred not only the programs themselves, but

also extensLve documentation enabllng CDC to nodify, expand or replicate the

software as needed. The purchaser of canned programs nornally does not acqulre

such documentation. Moreover, the EIS software cannot be deemed to be canned

software slnpl-y because tt dld not requlre nodiflcation prLor to Lts sale and

use by CDC. No nodlficatlon rras necessary only because the eoftware waa

purchased ln connection with EISrs database and computers and was used by CDC

ln exactly the same manner as EIS had used it. That ls, the envtronment in

whlch the software tras used remained precLsel-y the same, only its oltner changed.

The change of ownership lras not sufficLent by ltself to change the character of

the software.

C. That Tax Law $ff05(c)( l )  inposes a tax on the recelpte from every

sale, except for resal-e, of the service of t'furnlshlng of lnfornatLon by

prlnted, mlmeographed or nultlgraphed matter or by dupJ-l.catlng wrltten or

prlnted matter ln any other manner, including the services of collectlng,

conpLllng or ana1.yzlng informatlon of any klnd or nature and furnishlng reporte

thereof to other personstt .

D. That 20 NYCRR 527.3(c)(3) provldes as fol lows:

"The purchase of a servlce subJect to tax under sect ion 1105(c) (1)
of the Tax Law by a vendor who will resell that service as such or as
a part  of  a servLce also subject to tax under sect lon 1105(c) (1) fs
not a purchase at retail and is exempt from the sales tax.tt

E. That the saLe of the EIS database to CDC ls analogoua to an example

glven in the regulatlon whlch provldes as follows:

ttA vendor of an lnvestnent advlsory serviee purchases a eomodlty
Lnforuratlon servlce and a stock market lnformation servlce. Both
services purchased by the vendor are lncorporated into the servtce he
sells. The vendor may purchase the servlces he uses for resale
wlthout paynent of sales taxf (20 NYCRR 527.3tc] t3l) .
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F. That the database rras a body of lnfornation stored on magnetlc tape.

Clearly,  the lnfornat ion i tsel f  was not corporeal (see Tax Law 51101tbl  t6l)  and

was not taxable as tangible personal property. Ilowever, where lnfornatl.on ls

conveyed by any means other than orally, it can be said that there Ls an

lntegratlon of the informatlon and the tanglble medium whlch conveys lt, and

that the end product Ls taxable under Tax Law $1105(a). Such an lnterpretatLon

Ls consistent nith the operatlon of the Tax Law ln some instances. For example,

dlctlonarles, encyclopedlas and almanacs are eubject to the tax imposed upon

tangible personal property. But where customers are paylng not for the book or

the brochure but for the service of havlng very partlcular lnfornatlon furnlshed

to them, the Tax Law lmposes a tax upon the recelpts from the sale of that

servlce. It must be emphaslzed that Lt l-s the servlce whlch ls taxed, not the

Lnformation ltself nor the medlum which conveys the lnfornatlon. Petltloners

and the AudLt Dlvislon agree that EISts receipts from the sale of reporta ltere

receipts from the sale of the service of furnlshing lnfornatlon and were

subject to tax under Tax Law Slf05(c) (1). That rras the case lthether the medium

for conveying lnformation was a booklet or a nagnetlc tape contalnlng aI-L or a

portlon of the informatlon. Llkewiser the transfer of the database from EIS to

CDC ls deemed a purchase of an Lnfornatlon servlce for resale as such and ls

exempt from the sales tax.



H. That the

Data Corporation

Payment of Sal-es

DATED: Al-bany,

-10_

petl-tions of Economl.c Information Systems, Inc. and Control

are granted and the NotLces of Determination and Demande for

and Use Taxes Due lssued on March 29, 1982 are cancelled.

New York STATE TAX COMMISSION

ilnAY t 6 1987


