
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

James Durante
as Off icer of J inmy Duranters Superstock

Performance, Inc.

for Redeterminatlon of a Deficiency or RevLslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic l-e(s) 28 & 29 of the Tax Law
for  the  Per iod  6 /L /79-8 /3L /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she is an employee of the State Tax Cornnission, that he/she is over 18 yeare
of age, and that on the lIth day of March, 1987, he/she served the withln
notlce of Decision by certifled mail upon James Durante, as Officer of Jimy
Duranters Superstock Performance, Inc. the pet l t loner ln the within proceedlng,
by enclosing a true copy thereof ln a securely sealed postpald wrapper
addressed as fol lows:

James Durante
as Off l -cer of J imy Durantef s Superstock Performance, Inc.
56-L2 202nd St .
Bays lde ,  NY 11383

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post off ice under the excLuslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petltloner
herel.n and that the address set forth on sald wrapper is the laet known addrees
of the pet l t ioner.

Sworn to before ne this
l l th day of March, 1987.

ter  oat
pursuant to Tax Law section L74



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James Durante
as Off lcer of J inny Duranters Superstock

Performance, Inc.

for Redetermination of a DeflcLency or Revision
of a Determlnation or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per iod  6 /L |79-8 /3 t /82 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 yearg
of age, and that on the l l th day of March, 1987, he served the withln not ice of
Decision by cert i f led mal l  upon Stephen Hochberg, the representat lve of the
petltioner in the within proceeding, b)r enclosLng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Stephen Hochberg
30 Beeknan Place
New York, NY L0O22

and by depositlng same enclosed in a postpaid properl-y addressed wrapper Ln a
post off ice under the exclusive care and custody of the United States Postal-
Service within the State of New York.

That deponent further says that the sald addresaee is the rePresentatlve
of the petltioner herein and that the address set forth on sald wraPPer ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me this
l l th day of March, 1987.

ter oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E I '  Y  O R K  L 2 2 2 7

March 11, 1967

James Durante
as Officer of Jlnmy Duranters Superstock Performance, Inc.
56-L2 202nd St .
Bays lde ,  NY 113E3

Dear Mr. Durante:

Please take notlce of the Decislon of the State Tax Comlssion enelosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstrat,tve level.
Pursuant to sectlon(s) 113E of the Tax Law, a proceedlng 1o court to revtew an
adverse decision by the State Tax Co 'plsslon nay be instituted only under
ArtlcLe 76 of the Clvll- Practtce Law and Rules, and oust be cornnenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thLs not ice.

Inqulrles concernlng the couputatlon of tax due or refund aLlowed ln accordaoce
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessnent Revlew Untt
BulLdlng /i9, State Canpus
Albany, New York L2227
Phone # (51E) 457-20E6

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Peti t loner r  s RepresentatLve :
Stephen Ilochberg
30 Beeknan Place
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltloo

o f

JAI'IES DURANTE, AS OFFICER OF
JIMMY DURANTE I S SUPERSTOCK PERFORI,TANCE, INC.

for Revislon of e DeteroLnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod June I, L979
through August 31, L982.

DECISION

Petltloner, James Duranter 56-LZ 202nd Street, BayeLde, New York 11383,

flled a pecltlon for revLslon of a deternlnaEton or for refund of sales acd uec

taxEa under Artlcles 28 and 29 of, the Tax Law for the perlod Juoe 1, L979

through August 31, 1982 (Fl le No. 4445L).

A hearlng was held before Robert F. Mulllgan, Eeatl.ng Offtcer, at the

offl.ces of the State Tax Cornmlsslon, Two !{orld Trade Cent€f,r New York, Ncw York

on Septenber 12, L986 at 9:00 A.M., wlth addltlonal evldence to be subnltted by

October 14, 1986. Petltioaer appeared by Stephea Hochberg, Eeq. The Audtt

Dtvtelon appeared by John P. Dugao, Esq. (Lawrence A. Nenuaa, Egq., of couoecl).

ISSUES

I. Whether the asgEeeaent of tax should bE reduced due to a bad debt owed

by a customer.

II. Whether penalty should be cancelled and interest reduced to the

ntntmum.

FINDINGS OF FACT

1. Petlttoner, Janeg Durante, was presldent and

Superstock Perfornsocer Inc. and lts succegaor, Jlnny

Performangg, Ine. (ttthe corporatl"onett).

sole sharEholder of

Duranters Superstock
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2. The corporatloos operated an autonobLle servlce statloo aE 86-22

Corona Avenue, ElmhursS' New York.

3. A sales tax fleld audtt of the corporatlono covered the perlod Jua€

1979 through Novenber 1980 nlth respect to Superstock Perfornaocsr Inc. aod the

pertod December 1990 through August 1982 wlth respect to Jluny Durantetg

Superstock Perfornarc€r Inc. The statLon was not in op€rat{on durlng the month

of Novenber 1980.

4. The amount of gross sales per books was ln close agreeneot wlth gro88

saleg pet the Federal tncome tax returns. The amount of purchaees per booke

aleo agreed wlth purchases per sald returns. Gasollne purchaa€sr 88 recorded

by the corporattofls r rr€r€ l,n substaatlal agreEoent wlth thlrd pa*,y verlflcatl,on

rEcelved fron the suppller.

5. The audltor determlned that the corporactons LocorrEctly couputed

eales tax. The method used tn couputtng sales tax was to apply the ePProPrtete

tax rete to recorded sales of ttres, batteries, acceseories and repalrs and to

add to the result 3.5 cents per gallon of gasollne eold. The total wae thao

dlvlded by the tax rate to arrlve at taxabLe sales, which amount wae ateo

rePorted as gro89 sales.

6. The auditor used gross sales as per the corporattonsr booke and

deterntned that the followtng taxes lrere due: (a) Superstock Perforuancer loc.r

addlglonal tax $8,85I.77i (b) Jlnny Durantets Superstock Perfornsocor Inc.r

a<ldtg lonal  tax $11,  123.19.

7, The Audlt Dtviston tssued the followlng notlcss of deternioattoo and

demande for payneat of eales and use taxes due: (a) oo March 14, 1983 to Jamee

Duranter Pregident of Superstock Perfornance, Inc.r tax due $81851.87' peoalty

$2 ,2L2 .95 ,  l n te res t  $2 ,880 .57 ,  f o t  a  to ta l  o f  $13 ,945 .39 ;  (U )  on  Apr l l  20 ,  1983
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to Jauee Durante, Officer of Jlnny Durantets Superstock PErforoaoce, Ioc., tax

due $11rL23.00r  penal ty  $2rL26.89r  in terest  $1,96A.75,  for  a  to ta l  o f  $15 '2I0.64.

Petlttoner tlnely protested both assessmeots.

8. The sales and use tax reeurns for the perLodg at lseuc were prepered

by the corporattonst former accountant. The accountant vlslted petttioaerte

home once each month to revtelr the corporattonst recorde aod to obtaLtr the

lnformatl"on used Ln preparlng the returos

9. The corporatl"onst books and records were conplete aod wEr6 clearly

adequate for the accouotant to have properly calculated tax.

10. PetLttoner has an eighth grade educatton and was a truck drlver for

twelve years prior to eaterLng the servicE statloo bustoeeg. Petitlonerfs w{fE

asgieted htn ln natntatnLng the corporationsf records.

11. Petltloner was the onLy ful1 tlne enployee of the corporatLons' ee th€

staclon wes essenttally a one nan operatton. The corporettons aleo euployed

part-tine workers oo an trregular baste.

L2. The corporatlons dld not accept crsdtt cards durlng the years at

l"ssue, but sold gasoLtoe on a credLt basls to a oonmedalllon toxl cab company.

ThE taxl cab company falled, owing Jlmny Duranters Superstock Perfofuance' Inc.

$20r775.00. PetLtloner consulted an attorney tn an attenpt to collEct thc

obllgatloo, but the attorney concluded that the debtor had vlrtually oo assetg

and that any Judgnent woul-d be uncollectlble. No part of the obllgatloa rae

ever recelved by sald corporatton or pettttoner.

13. Petlttonet concedes that he le llable for taxes due, except for

taxes deternLned to be due wlth respect to bad debte. tle has asked, howevor,

that penalttes be canceLled and lnterest be reduced to the mLatmum.
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CONCLUSIONS OF LAI{

A. That petttloaer has substantl.ated that the sum of izO,775.00 conetltuted

an uncollecttbLe bad debt. AccordlngLy, petttloner ls entitled to credlt for tax

attr lbutable to satd auount of sales. (Tax Law $ 1132[eJ; 20 NYCRR 534.7.)

B. That petltlooer has establtshed that the fallure to pay the proper

anount of tax was due to reasonable cauee and not du€ to wlLlful neglect.

Aceor<tlngly, the peoalty ls to be caacelled and intereet ts to be reduced to

the mlnlnum rate. (Tax Law $ 1l45talt l l ;  20 NYCRR 536.5.) PEtlt loaer kept

detalled records on behalf of the corporattons aod retalned an accouotant to

prepare the tax rEturns. The accountantfs error would not ordlnartly have

been discernable by a person of petlttooertg educatloa and expcrtence.

C. That the petttton of James Durante ls granted to the exteot provtded

tn Conclustons of Law frArt and "Brt; and except as so granted, the petttloo ls

denled aod the notices of determlnatlon and dEnande for pa]rnent of sales and use

taxes due are othenrlse sustalned.

DATED: Albany, New York

MAR 1 11987

STATE TN( SOMMISSION

PRESIDENT


