
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Doubledayrs Tavern

for Redetermlnation of a Deficlency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Perlod 12l L |  80-LL I  30 |  83.

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Conrmlsslon, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he/she served the within notlce
of Declsion by certifled mall upon Doubledayrs Tavern the Petltioner Ln the
wlthin proceedlng, bI encloslng a true copy thereof in a gecurely sealed
postpaid lrrapper addressed as follows:

Doubledayts Tavern
529 Thurston Rd.
Rochester,  NY L46I9

and by deposltlng same encLosed ln a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unl.ted States Poetal
Service wlthin the State of New York.

That deponent further says that the said addressee is the Petltloner
hereln and that the address set forth on said wrapper ls the last known address
of the pet l t ioner.

Sworn to before me this
25th day of June, 1987.

Pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the lvlatter of the Petl-tLon
of

Doubledayrs Tavern

for Redet,ermination of a Deflclency or Revlsion
of a Determlnation or Refund of Sal-es & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law for the
Period L2 I  I  |  80-LL |  30 I  83.

AFFIDAVIT OF }IAILINC

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duJ.y sworn, depoees and says that
he/she ls an empLoyee of the State Tax Corn'nissLon, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he served the wlthln notice of
Decision by certified nail upon Joseph F. Shramek, the representatLve of the
petitioner in the wlthin proceeding, bI enclosing a true copy thereof ln a
securely sealed postpald nrapper addressed as follows:

Joseph F. Shramek
2500 East Ave.
Rochester,  NY 146f0

and by depositlng same enclosed ln a postpaid properly addreseed wrapper in a
post office under the exclusive care and custody of the UnLted States Posta1
Servlce within the State of New York.

That deponent further says that the sald addressee is the repreaentatlve
of the petitioner herein and that t,he address set forth on sald ltrapper ls the
last known address of the representative of the petltloner.

Sworn to before me this
25th day of June, 1987.

Authorized to adnlnister oath6
pursuant to Tax Law section 174



S T A T E  O F  N E I d  Y O  R K
S T A T E  T A X  C 0 M ; { I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

June 25 ' L987

DoubLedayts Taverrl
529 Thurston Rd.
Rochester, NY L46L9

Gentlemen:

Please take notlce of the Dectsion of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausced your rlght of revtew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew en
adverse declslon by the State Tax Conmlsslon nay be lnstltuted oaly uader
Artlcle 78 of the Clvll Practlce Law and Rules, and must be cornmenced la the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not lce.

InquLrles concernlng the computatlon of tax due or refund allowed ln accordaace
trlth thls declslon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlelr Unlc
BulJ.dlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representattve

Petitloner I s Representatlve 3
Joseph F. Shranek
2500 East Ave.
Rochester,  NY 14610



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f
:

DOUBLEDAY'S TAVERN

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod December 1, 1980
through November 30, 1983. :

DECISION

Petlttoner, Doubledayfs Tavern, 529 Thurston Road, Rochester, New York

L46L9, ftled a petltlon for revtslon of a deterolnatlon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod December 1'

1980 through Novenber 30, 1983 (Fl le No. 54199).

A hearlng wae held before Timothy J. Alston, llearlng Offlcer, at the

offlces of the State Tax Connlsslon, 259 Monroe Avenue, Rochester, New York' on

Septenber  18 ,  1986 a t  1 :15  P.M. ,  w l th  a lL  b r le fs  to  be  subn l t ted  by  Apr l l  9 '

1987. Pet l tLoner appeared by Joseph F. Shramek, Esq. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Janes Del1a Porta, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divislonts use of the markup nethod of audlt as a basls

for deterninlng petLtlonerts taxable sales nas proper and, lf so, whether the

addltlonal taxable sales deternlned as a result thereof lrere correct.

FINDINGS OF FACT

1. Onl{ay 22, L984, fol lowlng an audlt ,  the Audlt  Dlvls lon lssued to

petitloner, Doubleday's Tavern, a Notice of Determlnatlon and Demand for

Paynent of Sales and Use Taxes Due for the perlod December 1, 1980 through



-2 -

November  30 ,  1983,  asser t lng  $10,596.62  tn  tax ,  p lus  pena l ty  o f  $2r246.L2  and

ln te res t  o f  $2 ,432.98 ,  fo r  a  to ta l  amount  due o f  $L5,275.72 .

2. Petitloner is and nas at all tlnes relevant hereln a partnershtp

ovrning and operatlng a nelghborhood-type bar located at 529 Thurston Road,

Rochester, New York. The lndlvldual partnere who owned petltloner ltere Jamea W.

Kaplnos and Donald D. Shortlno. Petltloner sold beer, wlne, llquor and snacke.

3. 0n l* larch 19, 1984, pet l t ioner,  bI  Mr. Kaplnos, executed a consent,

extendlng the perlod of llnit,at,Lon for assessment of sales and use tax for the

perlod December 1, 1980 through Februaty 28, 1981, to June 20, 1984.

4. Petitloner dld not have guest checks or cash reglster tapes aval.lable

for audlt. In order to verlfy the accuracy of reported taxable sales, the

Audlt Dlvislon, therefore, reconstructed such sales by narklng up purchases of

beer, llquor, wlne and snacks for November 1983. The Audlt Dlvlslon used

petLtlonerts purchase lnvolces whtch were paid in November 1983 to decermlne

purchases. Selllng prices and drlnk slzes were determlned from a bar questlon-

nalre which was completed by Mr. Kaplnos on January 17, 1984. The Audlt

DLvlslon ultlnately deternined a uarkup of, 236 percent over cost for beer and

208 percent, over cost for llquorl. The Audlt Divislon aLlowed a 15 percent

splllage rate ln its calculatlons and oade an adJustment to petttlonerrs

purchases to allow for prooottonal and enployee consumptlon. The Audlt Divlsloa

also determlned a 37 percent markup over cost for snacks. Thls portlon of the

PetLtLoner r s purchases
Dlvlslont s cal-culatlon

and sales of wlne were lncluded ln the Audlt
of the llquor markup.
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markup lras determLned through use of petltlonerts purchase lnvolces for snacks

and sales of snacks as set forth ln pet l tLonerts sales Journals.

5. The narkup percentages determlned for the nonth of Novenber 1983 were

subsequently applled throughout the audlt perlod lrlth petltlonerfs purchase

lnvolces agaln used as the basis of these caLculations. The appl-lcatlon of

these narkups ultlnately resulted ln a calculation of $47,163.85 ln tax due on

sales for the audlt perlod and, subsequent to an allowance of $37,139.00 for tax

prevlously reported, $10,024.86 of the def lc lency herein.

6, With respect to the anounts allowed for enployee and promotlooal

consumptLon, the Audlt Dlvislon asserted use tax on these purchases of $39.41

per quarter for the audlt  per lod, whlch amounted to $472.92 of the def lc iency

hereln. The amounte allowed for such consumptton were based upon statements

made during the audlt by Mr. Kaplnos regardlng such consumption. Petitioner

lntroduced no evldence to refute the use tax component of the defl.clency.

7. The Audlt DLvisLon also asserted as part of the deflcl.ency hereln

$98.84 ln addltlonal tax due on capltal acqulsltLons during the audlt perlod.

Petltloner dld not take lssue with this portlon of the asseasment.

8. Petltloner contended flrst, that 1t had maintaLned 1ts books and

records wlthln the requlrements of the Tax Law and that therefore resortlng to

the narkup nethod of audlt was improper. Wlth respect to the Audlt DlvlsLonfs

calculatl-on of the deflclency herel.n, petltloner argued that lt had ratsed lts

drlnk prlces as of January 1, 1984, and had erroneously llsted lts prlces as of

that date on the bar questlonnaire, rather than the prl-ces ln effect durlng the

audlt perlod. Thts argument was unsupported by any documentatlon. Petltloner

also malntained that the drlnk slzes llsted on the bar fact questlonnalre were
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too small, because drlnks were trfree-pouredtt and therefore oore than 1l ounces

of llquor were poured per drlnk.

9. Petttloner further clalmed that lt had nade a large volume vodka

purchase at a speclal prlce durlng the test perlod whlch reeulted ln an erroneous

llquor markup flgure. Petltloner lntroduced no evldence to substantlate thls

claim. Addltlonally, lt ls noted that, subsequent to the issuance of the notlce

of determlnatlon hereln, the Audlt Dlvlslon perforned a markup of petltlonerfs

purchases of beer and llquor for the roonth of Aprll 1983, and calculated a

narkup of. 221 percent over cost for llquor and 267 percent over cost for beer.

CONCLUSIONS OF LAW

A. That sectlon I135(a) of the Tax Law provldes that every person requlred

to collect tax shall keep records of every sale and of all amounts pald,

charged or due thereon and of the tax payable thereon. Such records shall

lnclude a true copy of each sales sJ.lp, involce, recelpt or statement. Petltloner

dld not have cash reglster tapesr guest checks or any other record that would

serve as a verlflable record of taxable sales. Under such clrcuostances, the

Audit Dlvlslonts use of a test perlod and a markup percentage audlt nas proper

tn accordaoce with sect ion 1138(a) (1) of  the Tax Law (Matter of Urban Llquors, Inc.

v.  State Tax Commlsslon, 90 AD2d 576; Matter of  Hanrattyrs/732 Amsterda,n Tavern,

!qc. v.  State Tax Conmission, 88 AD2d f028).

B. That the Audlt Dlvlslon reasonably catcuJ-ated petttlonerts tax llablLlty

and petltloner has falled to show whereln the audlt nethod or the amount of tax

assessed was erroneous (Matter of Surface Llne Operators Fraternal Organlzatlon,

Inc. v.  TulLy, 85 AD2d 858).  Specif lcal ly,  pet i t loner 's fal lure co submlc any

documentatlon regardlng the change ln prices or drink sizes after Mr. Kaplnos
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himself had conpleted the bar questlonnalre results ln petltlonerfs failure to

substant iate l ts content, ions.

C. That, ln vlew of petltlonerrs fallure to malntaln adequate records as

requtred by sectlon 1135(a) of the Tax law, the Audlt D{vfslonts lmposition of

penalty hereln nas proper.

D. That the petltlon of Doubledayts Tavern ls ln all respects denled, and

the Notlce of Det,erminatton and Demand for Payment of Sales and Use Taxee Due,

issued VIay 22, 1984, ls sustalned.

DATED: Albany, New York

JUN 2 51987
STATE TAX COMMISSION

PRESIDENT


