
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the l"latter of the Petition
o f

Dining & Kitchen AdnLnistration, Inc.

for Redetermination of a Deficlency or Revl.ston
of a DeterminatLon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  1 2 l I l 7 8 - I 1 1 3 0 / 8 1 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and saye that
he/she ls an enployee of the State Tax Conmisslon, that he/she ls over 18 yeare
of age, and that on the 3rd day of Februaryr L987, he/she served the wlthin
notice of Decislon by certlfled mail upon Dining & Kltchen AdnlnlstratLon, Inc.
the petitloner in the wlthin proceedlng, by encl-osing a true copy thereof l-n a
securely sealed postpaid wrapper addressed as fol lows:

Dining & Kltchen Administratlon, Inc.
5 Lakeslde Off ice Park
I,Iakefield, tIA 01880

and by depositing same encl-osed in a postpaid properly addressed wrapper Ln a
post office under the excl-uslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the petLtioner
herein and that the address set forth on said nrapper is the l-aet known addrege
of the pet i t ioner.

Sworn to before me this
3rd day of February, 1987.

ized.'t o administer oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
of

Dining & Kltchen AdnLnl.stratLon, Inc.

for Redetermination of a Deflciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  l2 l l l7$-LL l30 l8 I .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng dul-y sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsglon, that he/she is over 18 years
of age, and that on the 3rd day of Februaryr 1987, he served the wlthin notlce
of Decislon by certifled mail- upon I,l. Arthur Garrltyr the representatlve of
the petitioner in the wlthin proeeeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

W. Arthur Garrity
Coyne & Gottl-leb
50 Congress  St .
Boston, tIA

and by deposLtlng same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on sald wrapper is the
last known address of the representatlve of the petltioner.

sworn to before me this
3rd day of _Februaryr L987.

Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O I { U I S S I O N

A L B A N Y ,  N E I { '  Y  0 R K  1 2 2 2 7

February 3, 1987

Dlnlng & Kltchen Adnlnistratlon, Inc.
5 Lakeside Off ice Park
I,Iakefleld, MA 01880

Gentlemen:

Please take notlce of the Decision of the State Tax Connission encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decLsion by the State Tax Conmisslon uay be lnstltuted onl-y under
Artiele 78 of the Clvil Practiee Law and Rules, and must be conr-enced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
But ldlng #9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2085

Very truly yours,

STATE TAX COI{MISSION

Taxing Bureaurs Representative

Peti t ioner I  s Representat lve :
W. Arthur Garrlty
Coyne & Gottlleb
50 Congress  St .
Boston, IfA

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

DINING AND KITCIIEN ADMINISTRATION, INC.

for Revislon of a DeterntnatLon or for Refund
of Sales and Use Taxes under ArtLcles 28 and, 29
of the Tax Law for the Perlod December 1, 1978
through November 30, 1981.

DECISION

PetLtloner' Dlning and Kltchen Adnlnistratlon, Inc.r 5 Lakeglde 0fflce

Park, llakefleld, Maseachusetts 01880, ftled a petltlon for revlsion of a

determlnatlon or for refund of sales and use taxes under ArtlcLes 28 and 29 of

the Tax Law for the perlod December 1, 1978 through Novenber 30, 1981 (Flle No.

4s333) .

A hearing was held before Arthur Brayr Hearl.ng offLcer, at the offLcee of

the State Tax Conmlsslon, Butldlng #9, I4r. A. HarrLman State Offlce Ca,mpue,

A lbany ,  NewYork ,  oo  Jaouary  29 ,1986 a t  9 :15  A.M. ,  w l th  a l l  b r le fs  to  be

subnltted by May 9' 1986. Petltloner appeared by Coyne & Gottl-leb (W. Arthur

Garr l ty,  I I I ,  Esq.,  of  counsel) .  The Audlt  Divls lon appeared by John P. Dugan,

Esq.  (Thonas C.  Sacca,  Eaq. r  o f  counse l ) .

rssuEs

I. Whether the arrangements under whlch meals nere aerved to etudente at

the trainlng acadeny operated by the Department of Correctlonal Servlces

constttuted 'rcontractual arrangeoentIs]fr wlthlo the meaning of Tax Law

S1f05(d)(f l ) (B) ana whether che tralnl .ng acadeny ls a'rgchool ' r  wl. thln the

meanlng of Tax Law $1105(d)(11)(B) thereby exenptlng perltlooer from rhe

requlrement of collectlng sales tax on Lte seles to lndlvldual students.
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II.  Wherher

lras an agent for

III. Whether

sales tax.

petltloner t s purchases

tax-exeupt entitles.

petttloner l.s entttled

exenpt from tax because petl.tlooer

to a refund for erroneoua palruent of

FINDINGS OF FACT

1. Petitioner, Dinlng and Kltchen AdninistratLon, Inc. ("DAI(Att), 1g a

coupany whLch operates cafeterLas at varlous locatlons.

2. On Aprl l  20, 1983, che Audlt  DivLslon, oo the basls of a f le l-d audlt ,

issued a Not,ice of DEggapinatlon and Demand for Paynent of Sales and Use Taxes

Due to petltloner assesgLng a defl"clency of sales and use taxea for thc perlod

December 1, 1978 through Novenber 30, 1981 in the anouat of $491154.55, plue

lnterest of  $13,347.09, for a total  amount due of $62,50L.64.

3. The amount of tax agsessed wae premised upon the folLowlng ltens:

a) The Audlt DivLsion concluded chat, as a reault of aales through

vendlng machlnes, sales tex nas due ln the a.mount of $5 1373.27. PetLtioner

has not, raised an obJectl"on to this portlon of the assessmeot.

b) Petitloner operates a facLLtty ln a dLvLeion of the Young Menfs

Chrlstlan Aesoclatlon known ae Hollday ltllls in Dutchess County. It. was

determlned that petLtlonerts activltles resulted ln a tax llablltty la the

amount of $2,079.13. Pet l t loner has aLso not raised an obJect lon to thle

portion of the assesament.

c) Petltloner managed a cafeterla in a tral.nlng academy (tttral.ning

academy") whichr tn turn, lras operated by the New York State Department of

Correctional Servlces. PetltLoner dld not collect sales tax on any caeh

sales or ln those Lnstances where the Department of Correctlonal Servtces

was not reflected as the purehaser ln petltlonerte recorde. The foregoiag
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Ltems result,ed ln addttlonal tax due of $9,822.33. Petltloner has agreed

that tax ln the amount of $914.69 ls due on these items and has obJected

to the balance of the assessment otr the ground that the studente purchased

under a "contractual arrangement'r and that the tralnlng acedemy is a

"school" withln the meaning of Tax Law S1105(d)(f l ) (B).

d) Petitloner made sales at varlous locations throughout New York on

which sales tax was not collected. The Audtt Dlvlsl.on assegged $L3,20O.76

on this portlon of the audlt. After the notice nas lseued, the Audlt

DLvlslon reduced the amount of tax aseessed on thl.s phase of the audl.t to

$8'237.67. As adjueted, pettuloner hae not obJected to thls port lon of

the audLt.

e) The Audlt Dtvlslon exanlned petltlonertg recurriag expense purchases

l"n detall for the months of May, June and July 1981. The Audlt DLvislon

found that tax had not been pald on recurring purchases of l"tems such as

cheuicals, varlous paper suppllesr utenslls, offlce supplles and cleaolng

supplles. Wlth petltlonerts consent, ao error rate for the test perlod

If,as determined and applled to gross sales. Thls resulted ln tax due of

$18,135.29. Pet l t loner has objected to th{.s port ion of the audLc on the

asserted ground that petLt,loner was maklng lts purchases aa an agent for

cax exeopt entitles. In determlnlng the amount of tax due oa thls ttem'

petltlotrer lras glven credit for erroneous overpaynents of tax of $6 r9L7.75.

Slace petlttoner naintalns that no tax ls due on the purchasea of recurrlng

Ltemsr petltloner asserts that lt Ls eotltled to a refund of the erroneous

overpaFrent of $6,9L7 .75.
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f) The Audit DLvLsl.on concLuded, upon a revlew of petLtlonerrs

acquLsLclon of fixed assets, that tax waa due in the amount of $543.77.

This portioa of the assessnent ls not tn dlspute.

The Tralning Acadeny

4. Durlng the years in lssue, petltloner supplled prepared food, labor

and supplies to the tral"nlog academy. One week ln advance of the tlue petltloner

was expected to supply the food, the tralning acadeuy woul-d notlfy petltLoner

of the number of students that petltloner would be supplylng meal-s to for the

following week. The neaL plan was la operatlon fron Monday through Frlday aad

conslsted of fourteen meals a week. Dependtng on the partLcuLar couree, the

number of students partLclpatlng ln the plan ranged fron ftfty to three hundred.

5. Ac the concluslon of each week, petl.tlooer would eeod a b111 to the

tralnlng academy for the meals whlch had been dell.vered. The b111 fron petltl.oner

would not segregate those students nho pald dlrectly for thelr meals fron tbe

students whose meal-s were pald for by a count,y.

6. The tralnlng academy woul-d collect money for the meal plan prlor to

the studentst arrlval. Most of the countl.es that geot students to the tralnl.ng

acadeuy would pay for the students wlth county funds. Thle would be accompllshed

by the respectlve county draftlng a check payable to the Department of Correctlong.

'Some countles, however, requlred students to pay thelr travel, room ead board

expenses fron thelr own sources and then seek reinbursement fron the county.

In these lnstances, the students would nake the checks payable to petltlooer

and then dellver the check to the buslnegs manager of the Department of Correc-

ttonal ServLceg. Subsequently, wheo petltloner delLvered ao lnvolce for a

Partl.cular perlod, the checks from tndlvlduals would be deltvered to petltioner.
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7 . Petltioner lrould pl-ace an employee nl"th a cash reglster at the end of

the food servl.ce llne. It wag this enployeers functlon to collect caeh from

any of the staff that regularly worked ln the bulldlog. The l"nstructors and

staff were readiLy dlstlngulshable from the studeots slacE the students would

wear a uniforu. It was also petl.tioaerrs practlce co count the aunber of'

students who went through the eervl"ng llne ln order to verlfy the accuracy of

the number of students whlch the tralnlng academy sald to expect. Petltlooer

would be pald for the expected oumber of etudeots regardleee of whether fewer

students appeared for a meal.

8. Petltloner dld not have a dlrect contractual arrangenent wlth aoy of

the students.

Recurrlng Expenses

9. It ls not dlsputed that the customers to which petitiooer provLded

food management servLces were exempt fron sales and use taxatioo pursuaot to

T a x  L a w  S 1 1 1 6 .

10. The various lnstltutl"oos to which petltloner supplLed neale exerclsed

control over the food servlce operatlon. Petitlonerte cll"ents set mlolmum

standards as to food quallty. In nany lnstances, the c1leat would control the

selltog prlce and the hours of operatton. l,llth respect, to the tralalng acadeny

and "Hollday H111s", whlch ls a conference center for the YMCA, the cllents had

lnput as to who was hired.

11. In alL lnstances, the locatton nanagers and cooks were employeee of

pecltloner and' ln most lnetances, the food servers and cashlerg were also

employeee of petltloner.

L2. The broad operatlonal poLlcy wouLd be set by the cllent lnstltutloo

ln etther the bld speclftcatlons or the contract.
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13. At each location, the lnstltutlon would have a speclfic indlvldual to

whom the locatLon manager would report and who would monttor petitlonerte daLly

activLtl"es. An Lndlvldual from a cLlent lngtltutlon would have freguent

meetLngs wlth petltl"onerrs l-ocatLon manager.

14. In aLl lnstances, the menus were inltlally deveJ.oped by the locatlon

manager. Generally, the menu€r woul-d then be revlewed by the cltent lnetitutLoo.

The locatlon manager nas also responstble for the dall-y operatlons aod dlrected

the enployees as to what servLces to perforn.

15. The bulldings, equtpnent, dlehesr potsr psns and glaasware were all

the property of the lnstttutlon. Generally, petittoner wac obllgated to

replaee lost, or broken china, gLasses or other slntlar itens. Approxluately

one percent of the annual gales revenue was spenc on the replacement of theee

ltems,

16. The locatlon nanager would declde the amount of thc purchaee of

regular ltems such as napklnse dlsposable utenslLs, cleaolng supplles and

offlce supplles, The Locatlon managers lrere expected to nake thelr purchaees

from pet l tLonerrs preferred l lst  of  suppLlers.

17. Usually, purchase request{r were made orally by the locatl.on nanager.

Ilowever, a purchaee order approved by the dlstrlct nanager lraa necessary when

the purchase rf,as tn excess of a certatn amount or the purchase involved a

capltal expendlture.

18. Purchases of l"tems made out of the ordlnary course of buglnesa were

revlewed by the cll.ent.

19. When a purchase order lrae necessary, lt would be prepared by the

locatlon manager and approved by the dlstrlct manager. The purchase order

would have the name "daka'r prLnted on lt and l-tst petltlonerts addrees ln
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I'Iakefleld, Massaehusetts. One portion of the purchase lavotce eontalned the

words "shlp to". Thereafter, petitloner would show 'fdakart, a hyphen and the

lnst l tut lon's name.

20. The food, supplLes and other ltens

at the loadlng dock area of the kltchen ln

the locatLon nanagers ordered the food and

tLon.

would always be recelved by petltloner

the epeclflc lnstltutlon. Generally,

eupplLes based on avallable Lnforna-

2L. Inttlall-y, all purchases by petltloner were paid for by petitloner.

Thereafter, the dlspositlon of the expenge would depend on the type of contrect

petitloner had wlch lts cllent.

22. Petltioner had one of tno types of arrangemente wlth lcs cll.ents: a

management fee contracc or a proflt and loss contract.

23. In a proflt and l-oss contractr petltLoner collected all of the reveoue

and pald all of the expenses. In some contractual- arrangementa, the profLt wae

shared wlth the cl-ient. Petitloner rilas not relnbursed for replacement costs

wlth thls type of contract.

24. Io a management fee contract, petltioner was elther pald a flxed fee

per year or a percentage of gross saleg. In theee circumstances, the purehasee

were pald for by petltloner or biLled to the cllent for the same price petttlotrer

pald. Iu thls mannerr petltiooer was reinbursed for replacemeat costn.

25. When the term of the contract wlth a partlcular Lnetltutloo was

concLuded, the dlsposltlon of renalnlag dlsposable ioventory would depend on

the type of contract petitloner had !d.th that cLteat. In a proflt and Loss

contract, the remainlng lnventory would become the property of petltioner. Ia

a nanagement fee contract' the dlsposable lnventory became the property of the

lnst l tutLon.
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26. (a) Petitloner's agreements wlth the varlous Lnstltutlons varled wlch

respect to petltlonerts purchases of rccurrlng ttens. For example, petltl.oBertB

agreemeot with the Interchurch Center provlded tn paragraph 9 that:

rrThe part,ies hereby agree that ln all natters relatl.ng to this
agreement, DAKA shaLl be actlng ae an agent of Interchurch and ehall
perforn the services hereunder for the accouot of Interchurch."

However, paragraph 14A of the contract provLded:

'TDAKA shall collect, report and pay to the proper authoritLeg
any and alL sales or other transactl.on taxes lmposed with reepect to
the servlces provlded hereunder."

(b) Petitlonerrs contracts with three branches of the YI'ICA (rrWest

Stde", "Sloane" and 'rVanderblltrr provided tbat ilDAKA wiLL malntain an lnttlally

agreed upon Lnventory of china, glaesware, and silvenrare.tt

(c) Petltlonerrs concract wlth the Teachers College provlded that

TTDAKA shal-l- nake all contract,s ln {ts own nErme and ghal1 be fuLly reeponsLble

for alL purchases made by 1t."

(d) Petltlonerrs contract with New York Unlverslty School of Law

provided that petltloner was to operate as an lndependent contractor. Slnllar

provLslons were contained in petltlonerts agreement wlth the YMCA|s Hollday

lll l ls Conference Center.

(e) Petitlonerre two contracts with Rensselaer Polytechnic InetltutE

provlded that petltloner nalntain the lnventory of glassware, chLnaware'

siLverware, pots and pans at its own expense. Petl"tloner also agreed to

collect and pay al-1" saLes tax.

(f) Petltionerrs cootract wlth RusselL sage College provided that

petitloner would purchaae all expendable suppltes and that dellvery of aLl

suppl-Les woul-d be accepted ln the oame of DAKA.
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27. In 1983, lndlvlduals assocLated wlch soue of

for which petitloner operates food servlce facllltles

authorized petttloner to act as an agent lrlth respect

operatlon of the respectlve food eervlce facLlltles.

the exempt lnstltutlone

stgned a statement whlch

to purchasea for the

CONCLUSIONS OF tAW

A. That Tax Law S1105(a) Lnposes a sales tex on the recelpte from evef,y

retall sale of tanglble personal property wlth certaln exceptioas.

B. That by Chapter 425 of the Laws of 1968, the tax imposed by Tax Law

$f105(a) does not apply to3

"food or drlnk sol-d co a student of a nursery school-, kindergarten'
elementary or secondary school at a restaurant or cafeterla located
on the premLses of euch a schoolr or food or drlnk, other than beetr
wine' or other aLcohollc beverages, soJ.d at a restaurant, tavern or
other establlshment located on the premises of a coIlege, untverslty
or a school (other than a nursery schooL, klnrlergarten, elemeutary or
secondary echool) to a student enrolled thereln who purchases such
food or drlnk under a contractuaL arrangement whereby the student
does not pay cash at the tLne he ls served, provLded the school,
college or unlverslty descrlbed ln this subparagraph le opetated by
an exempt organLzatioa described ln subdl"vLston (a) of sectlon eleveo
hundred sLxteen, or ls created, lncorporated, regLatered, or llceased
by the state leglslature or pursuaat co Ehe educatl.on law or the
regul-atlons of the coumlssLoner of educatlon, or ie iocorporated by
the regents of the unlversLty of the State of New York or wlth thelr
consent or the coaseot of the conmlseLoner of educatlon as provl.ded
ln sectioo two hundred elxteeo of the educacton law" (Tax Law S 1105
l d l  t l l l  IB ]  ) .

C. That the foregolng amendment Eo the Tax taw was enacted to clarify the

eales tax exemptlon for meal-s eerved to students at educatlonal lnetltutlone

(N.Y. Legis.  Ann.,  1968, p.392).  The amendnent was lntended to provlde an

exemptlon for meals served on school premlses co students of nursery, klnder-

garten' elementary or secondary echoole as well as meals eerved on school

prenlses to studente of a school, college or unlverstty provlded the meals are

served on a contract basls and do not involve a cash transacttoo at the tLoe

the food ls served. ( Id.  )
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D. That petltloner has fatLed to sustaln lts burden of proof of establlshing

that che tralnlng academy conscltutes a echool withln the meaolng of Tax Law

$ff05(d)(f i ) (B).  Rather,  l t  is ent l rely poeelble that the studeots enrol led at

the tralnlng acadeny nere engaged ln on-the-job tralntng. If thLg was the

situation, then the tratnl.ng acadeny would not be a school wlthln the neanlog

Tax Law $1105(d)(f l ) (B).  In vlew of the foregoing, l t  ls unnecessary to deternLne

whether the arrangemente under whlch the meals lrere served to studEnts at the

tralnlng academy constltuted I'contractual arraogem€ntIs]'r within the neanlog of

Tax  Law S1105(d)  (11)  (B) .

E. That 1o order for an exemptlon to apply to recurrLng purchaseg, lt

must be clearl-y establ-Lshed that such ttems lrere dlrectLy purchascd by che

exenpt organlzations through employees or agents of guch exEmpt organlzatione

properly authorl.zed to uake such purchages (cf. Matter of The SeLler Corporacioa,

State Tax Conmlgglon, Septenber 13, 1985).

F. That the evidence establtshes that petltloner and not the exeopt

organizations was the dtrect purchaser of the ltems at l"ssue. The purchaeee

were lnttlated by petittonerrs personnel. Although the invoLces lncluded the

particular exempt organtzatlonts nane and address, ag well as petltlooerts

name, such Lnfornatloo would, of necesgltyr be lncluded for purposes of dellvery

of the suppllee ordered. It ls aLso noted that some of petitlonerts contractg

expressly cooteuplated that petltloner would pay eales tar on lte purcheses.

In sumr petitLoner was the purchaser of the ltens ln lesue and used by lt in

provldlng food management operatlons at the varlous lnstltutione. Therefore'

the Audlt DlvlsLonfs aasessment of tax oa recurrlng purchases lras proper.

G. That ln vl"ew of Concluslon of Law'rFrr, petlttooer ls not entltled to a

refund of the tax whlch nas erroneously patd.



H .

and the

Due, as

DATED:

- l  I -

That the petltlon of Dlnlng and Kltchen AdnLnletratl"on, Ioc. 1g denled

Notice of Deterninatlon and Demand for Paynent of SaLes and Use Taxes

modlf led tn Findlng of Fact "3(d)",  ls sugtalned.

Albany, New York STATE TN( COMMISSION

FEB 0 31s87


