
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Delta Sonlc Car trilash Systems, Inc,

for Redeterolnatlon of a Deflclency or Ravtslon
of a DeteruLnatlon or Refund of Sales & Ilse Tax
under Art icle(s) 28 & 29 of the Tax Law for the
Pertod 9 lL l79 -  2128183.

and by deposlttng sarne encLosed
post offlce under the exclustve
Servlce wtthln the State of New

That deponent further says
hereln and thae the address set
of the pet l t loner.

Sworo to before oe thls
9th day of January, 1987.

AFFIDAVIT OF MAITING

tn a postpatd properly addressEd wrapper Ln a
care and custody of the llolted States Postal
York.

that thE satd addresrsee ls the pEtttlouer
forth oo sald lrapper Ls the laec knowu addreee

State of New York :
s g .  :

County of Albany :

David pafsb$Sh/"{.alrFt M. Snay, belng duly sworn, depoees and saye that
he/she ls an;ffii;;d; dt tne state Tax connisston, tt"t'he/ehe te over 18 yaars
of age' and that on the 9th day of January, 1987, he/she sanred the wtthln
nottce of Declston by certtfled natl upon Delta Sonlc Car l{aeh Systeue, Ioc.
the petittoner ln the wlthln proceedtng, by enclostng a truc copy thereof io a
securely sealed postpaid wrapper addressed as follows:

Delta Soolc Car Wash Systeus, Inc.
570 Delaware Ave.
Buffalo, NY 14202

pursuant to Tax Law section 174



STATE OF NEId YORK

STATE TAX COMMISSION

In

Delta

the Matcer of the Petttlon
o f

Sontc Car trilash Systens, Inc. AFFIDAVIT OF }AILING

for Redeterolnatton of a Deflctency or Revlsloo
of a Determlnatton or Refund of Sales & Ilse Tax
under Art lcte(s) 28 C 29 of the Tax Law for the
Per lod 9 l I l79 -  2128183.

State of New York :
9 S .  :

.Sounty of. Albany :

Davld Parchuck/Janet M. Snay, baLng duly sworn, deposcs and says that
he/she ls aa enployee of the State Tax Commlsetonr that hE/ghe ts ovcr 18 yeare
of age, and that oo the 9th day of January, L987, he served the wlchln nottcc
of Dectston by certlfted uall upon Paul R. Comeau, the represeotatlvE of the
petltloner ln the wlthin proceedtng, b)' eacLoslng a true copy thereof ln a
securel-y sealed postpatd lrrapper addressed ag follows:

Paul R. Comeau
llodgson, Russ, Andrewg, Woods & Goodyear
1800OneM&TP laza
Buffalo, Mf 14203

and by deposltlng same encLosed Ln a postpald properly addreesed rrapper la a
post offtce under the exclustve care and custody of the Unlted Statcs Postal
Servlce wtthin the State of New York.

That deponent further says that the satd addressEe ls the representative
of the petlttoner hereln and that the address set forth on sald w?apper 1s thE
last knorf,n address of the reprEsentatlve of the pettttoner.

Sworo to before ne thLs
9th day of Januaryr L987.

ster oat
pursuanc Co Tax Law sectioa 174



S T A T E  O F  N E I {  Y O  R K
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Jaouary 9, 1987

Delta Sonlc Car Wash Systems, Inc.
570 Delaware Ave.
Buffalo, NY L4202

Gentleuen:

Please take notice of the Declslon of the State Tax Gomnlsslon encloEed
herewlth.

You have now exhausted your rtght of revtew at the adntnistrattve lEvet.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng to court to rEvtew 8n
adverse decLslon by the State Tax Comnlsslon nay be lostttuted only uoder
Arttcle 78 of the ClvlL Practtce Law and Rulesr 4od uust be commenced ln the
Supreme Court of the State of New York, Albaoy Countyr withtn 4 uonthg fron the
date of thls nottce.

Inquirtes concernlng the cooputatlon of tax due or refund allowed ln accordaace
wlth thts dectston nay be addresged to:

NYS Dept. Taxatton and FLoance
Audlt Evaluatlon Bureau
Aesesgment Revtew Uatt
Bulldlng #9, State Campus
Albaoyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxtng BurEauts Represeotatlve

Pett t loner 's Represeotat{ve:
Paul R. Comeau
Hodgson, Russr Andrews, Woods & Goodyear
1 8 0 0 O n e M & T P l a z a
Buffalo, NY 14203



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

DELTA SONIC CAR I^IASII SYSTEMS, INC.

for RevLslon of a Determlnatlon or for Refund
of Sales aod Use Taxes under Articles 28 add, 29
of the Tax Law for the Perlod September I, L979
through February 28, 1983.

DECISION

PetltLoner, Delta Sonlc Car tJaeh Systeus, Inc., 570 Delaware Avenue'

Buffalo, New York 14202, fIled a petltl.on for revislon of a deternlnatLon or

for refund of sal-es and use taxes under Articles 28 and 29 of the Tax Law for

the perlod Septenber 1.,  1979 through Februaty 28, 1983 (Fl le No. 50883).

A hearlng was held before James J. Morrls, Jr., Hearlng Offlcsr, at the

offLces of the State Tax Commlsston, 65 Court Street, Buffalo, New Yorkr on

February 26, 1986 at 10:45 A.M., with al l  br lefe to be subult ted by August 4,

1986. Petitloner eppeared by llodgson, Russ, Andrewe, I'Ioods & Goodyear, EoqB.

(Paul R. Comeau, Esq., of counseL). The Audlt Divlslon appeared by Joho P.

Dugan, Esq. (Deborah J. Dwyer,  Esq.r of  counsel-) .

rssuEs

I. Whether petltloner's purchases of certaln uaehlnery and equlpme!,t were

purchased for use or, consumptlon dlrectly and predoninaotly tn the productlon

for sale of tangible persoaal property by manufacturlng or processlng and are

thereby exempt fron the lmposltlon of sales and use taxes pursuant to sectlon

1115(a) (12)  o f  the  Tax  Law.

II. Whether petltloner sells to lts customers water whlch le dellvered

through mains or pLpes and whlch the recetpts therefrom are, pureuaat to the
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provlsLons of sect l"on 1115(a)(2) of the Tax Law, exempt from sales aod use

taxes.

III. Whether petLttoner renders a servtce whlch constltutea an exqnpt

launderlng servLce pursuant to section 1105(c)(3)(ff) of the Tax Law.

FINDINGS OF FACT

1. On December 20, 1983, aE a result of a fleld audLt, the Audit Dlvlelon

Lssued to Delta Sonic Car Wash Syeteus, Inc. (hereinafter "petltioner") a

Notl.ce of Deternlnatlon and Demand for Paynent of Sales and Use Taxee Due for

the period Septenber 1, 1979 through February 28, 1983 ln the amount of $106,536.93

plus lnterest, for a total amount due of $130,465.79. At a pre-hearLog conference,

the Audit DlvLslon agreed that petttloner had uade sales for resale of certaLn

promotlonal ltems aod car accessortes and thereby reduced the amount of tax due

to $102,833.59. Prlor co the heartng held herelnr the Audlt Dlvtslon recoogidered

the taxabillty of petltlonerrg gasollne sales and thereupon agreed that no tax

was due fron petttl"oner on saLd sales, thereby further reduclng the anount of

tax assessed by $25,443.67, fot a total amount of tax renal"nlng at issue of

$77,389.92, pLus appl lcabLe Lnterest.

2. A Coneent Extendlog Perlod of LLnltatton for Agsessnent of SaLes and

Use Taxes Under Artlcles 28 and 29 of, ihe f"* Law was executed by petlttoner

whlch perndtted assessment of tax due for the perlod Septenber 1, 1979 through

August 31, 1980 at any tlme on or before Deceuber 20, 1983.

3. Durlng the perlod at lssue, petltloner purchased certaln machLnery,

equlpnent aad supplles fron varlous vendorg for use ln lte bustneas, but did

not pay sales or use tax on these purchaaes. Petltloaer also purchased utllltleg

to provlde polrer for l"ts nachloery aod equlpment and dtd pay salee tax on these
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purchases. At the hearlng held heretn, lt was agreed between the partles that

petLtlonerrs clatm for refuod for tax pald for utll ltles lthlch petltloner

conteads were used or consumed dlrectly and exclusively to produce taogible

personal property sha11 be held ln abeyance untLl aft,er Che Lssuance of e

declslon by the State Tax Comisslon at which tlme, lf petltloner 1g successful

ln ltg clalm for an exemption from tax pursuant to sectlon 1115(a)(12) of ttre

Tax Law, a deternLoatl"on of the allocatlon of utlllty purchases to the productlon

nachinery would have to be uade.

4. At issue Ln thls audlt are certaLn fixed assets and expenee purchasea

of petLtlooer. Pursuant to an agreement betlreen the partleg' determinatloos a8

to whlch of the ftxed assecs, lf any, represent maehlnery and equlpneot eupLoyed

dlrectly and predomlnantly ln petltlonerts busLness aod whleh' lf any, of the

expense purchases constitute equLpnent aod machloery rather than parte or

suppliesr ehall be made after the lssuance of a declslon by the State Tax

Cornmlsslon relatlng to the lssues set forth herelnabove.

5. As part of lts buslness operatlon, petttLoner purchased water aad aleo

purchased certaLn raw materlals, ionsistlng of concentrated chenicaLe' 1o bulk.

Petltloner establlshed that the chenlcal- concentrates were sold to lte custoosra

and the Audlt Dl"vLslon excluded these purchaees ae purchasee for reeale.

6. Petltloner naintalns faclll.tles at severaL dlfferent locations in the

greater Buffalo area. The overall process performed by petlttoner Le lnltlated

by placlng vehlcles on a coaveyor syetem, after whlch tha vehlcles are paeeed

through varlous lntegrated and automated treatment statlons where certaln

products, some of whlch are optlonal to the customer, are deLivered to the sald

vehlcles. The overalL process lasts between one to three mloutes, dependlag

upon how qutckly the vehLcles are passed through the process. The customer
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chooses whlch of the varLous optlonal producte he wlshes to have applled to hls

vehicLe and the selected products are dell"vered and applled to hLs vehl"cle

durLng the process. Sone of petltlonerre producte are lncluded Ln lts baee

prl"ce and are applled to every cuntomerrs vehLcle. Durl"ng the audlt perlod'

the base prl"ce for petl.tionerts proeess lraa approxfunately $2.80 and a cugtomerrg

selectioa to have al-l- of the products applled to hie vehlcLe Lncreaeed the

total- cost to approxinately $4.30. The process lraa almost completely automated

wlth persons employed only at the begLnntng to accept paynent and to record the

customerrs purchase ln the computer and at the end to assist ln the drying

process .

7. The nachlnery and equipnent enployed by petltlooer ln lte process cetr

be categotLzed, ae follows:

a. The first category of machlnery aod equipment used by petltloner

lncludes those whlch dllute chenlcal coocentrates to desired formulatlooe,

treat nater wlth varlous chemLcals, mLx, pressurlze, heat and purify the

mlxtures and those which punp and convey the nixturea to other locatloae

for further nlxlng and/or converslon to foam;

b. The second category lncludes the cloth uachlnery' hydraulic

systems and attendant l.teme lrhich produce foam from the nlxtures of

varlous chemLcals and those whlch mtx and dlstribute ltaxes and coodLtiooere.

The cloth nachlnery serves to agltate the foam whlch reeults fron the

entratnment of aLr lnto the varlous llquld eolutlons;

c. The thlrd category iocludes prLnarlly the bl-ow dryers whlch smooth

and dlstribute the waxes and other naterlals and whlch aleo serve to dry

the vehlclee; and
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d. The fourth category of nachlnery and equlpmeot le that whlch

lnltlates, regulates and controls the overalL process. IncLuded wlthln

thl.s category are the computerr electric eye, conveyor system and other

swltchlng and regulatory devlces whlch record the cugtonerst purchases,

regulate the flow of the materLals dLspensed to the vehlcles' regulate the

speed of the vehlcles through the process aod turn each rnachlne on and

o f f .

8. -Traces of petJ"ttonerts chemlcaL mLxturee, foan and water remaln oo the

vehlcles of lts customers after the conpLetlon of the process, most of whlch

can be found ln recessed or conceaLed areas of the vehlcle aod aLso on the

undercarrlage. A substantLal portlon of the waxes whLch are dl"speneed by

petitLonerts oachlnery and equl.pnent remain on the vehlclegf surfaces.

9. Petltioner dld not offer for sale to lts customers aoy of the chemLcaL

mlxtureg, foam, nater or naxes whlch were mtxedr treated or dlspensed by tts

nachloery and equlpment. None of lts customers have expreaeed a deslre to

purchase petltlonerts products, but rather have requested that petttloner

perforn the servlee of washlng, waxlng or, in some other Datro€rr applylug

certatn products such ag whltewall cleaner, chaesl.s bath and rugt loblbitor ln

coojunctlon wlth the bagic service.

10. Petltloner eontends that lts machlnery and equlpnent, as set forth Ln

Flndlng of Fact "7", gpg, were purchased for uee dlrectly and predonlnantly

ln the productlon by processlng or manufacturlng of varioue cheml.cals. It

contends that lt purchases ra!il oaterlals, L.e., chemLcals and water and converte

then Lnto different producte whlch are sold co customers and carried out by the

customers on their vehlcles.
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11. Petltloner purchases approxlnately six nllLlon gallons of water Per

year for each of lts car wash locattons. ALl of the water whl"ch le ueed ln lts

process is chemlcally treated by petl"ttoner. Thls water le dlspensed to its

customersf vehicles through pipes. Some of thls water remalns on the cugtomeref

vehlcl-es after completlon of petitlonerts procees.

L2. If the dectslon of the State Tax Conmlssloo hereLn reeults in a

deternlnatlon that petltlonerrs purchasee of certaln nachinery and equlpnent

were for use dlrectly and predominantJ.y tn the production for saLe of tangible

personal property and are, therefore, exenpt from the lnposltLon of aales and

use taxes under sect ion 1115(a)(12) of the Tax Law, pet l t tooer concedes that

lts customer charges are taxable. If, howeverr the declglon of the Coomlsglon

deterutnes that petltlonerte purehageg do oot quallfy for thls exenptlonr

petltl"oner maintalns that it perforns a launderlng servlce, the recelpte from

the sale of whlch are exempt fron sales tax pureuant to sect lon 1105(c)(3)(11)

of the Tax Law or, in the alternatLve, said recelpts are exempt from sales tax

on the basls that '  pureuant to sectton 1115(a)(2) of the Tax Law, t t  selLs

water to 1ts customers whlch ls dellvered through nalns or plpes.

13. Along wlth lts brlefr petltLoner submLtted propoeed findlogs of fact.

In,accordance wlth sectton 307(c) of the State Adninistrattve Procedure Act'

petltlonerts proposed flndings of fact have been generaLLy accepted wlth the

followlng exceptloos: proposed findtng of fact "9" has been conceded by the

Audlt Dlvislon by lts fallure to ralse as an lssue hereln the fail-ure of

petltloner to flLe a tinel-y petitlon for the perlod at issue; proposed flndlnge

of fact t r l l t r ,  r t l4rr ,  t r l6t t ,  t t22ttr  t r23tr  and t t l4t t  ate reJected as beLng conclusory

ln nature and not fulLy supported by the record; portlons of propoeed ftodlnge

of fact t t l .0tr ,  t t l?t ' ,  t t l3t t ,  rr l8t t  and fr2Orr have been accepted whl le certalo
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supported by the
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are reJected as beLng concLusory ln

record.

nature and not fully

CONCLUSIONS OF LAI^I

A. That sect lon l l l5(a)(12) of the Tax Law provides, in pert tnent part ,

as follolrs:

"(a) Recetpts fron the following shall be exempt fron the tax on
retall salee lnposed uader eubdivlsl.on (a) of sectloo eleven hundred
flve and the compeneatlng use tax lnposed under sectlon eleven
hundred ten:

* * *

(12) Machtnery or egulpment for use or cooeumptl.on dlrectly and
predomlnaotl-y tn the productlon of tangible personal property.,.for
sa le ,  by  nanufac tur log ,  p rocess lngr . . . . t t

B .  That  20  NYCRR 528.13(b) (1 ) (11)  p rov idee ae  fo l lo l rs :

'rProdqclloa lncludes the productlon llne of the plaot Btartlng
wlth the handLlng and storage of raw uaterLals at the pLaut slte and
conttnulng through the last step of productl.on where the product Lg
finlshed and paekaged for sale.rl

C. That 20 NYCRR 528.13(b)(2) provldes thar " [ t ]he exeoprlon appl lee only

to uachlnery and equLpment used dlrectly and predomlnantly 1o the productlon

phase. t t

D. That 20 NYCRR 528.13(c)(1) def lnes the tern "dlrecr ly" ag fol . lowe:

I'Dlrec{1 means the nachlnery or equlpment must, durlng the
produc6i-l-h-ase of a process 3

(1) act upon or effect a change ln materl"al to forn the
product to be sold, or

(1t) nave an actlve causal relatlonshtp ln the productlon of
the product to be gold, or

(ltl) be used Ln the handllng, storage, or cooveyance of
materlals or the product co be soLd, or

(tv) Ue ueed to place the product to be eold ln the package
tn whlch lt lrl lL enter the stream of conmerce.tt
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E. That lc ls clear from a readlng of the relevant portlons of 20 NYCRR

528.13, referred to ln ConcLuslons of Lan "B" aDd "C"r that the loteat of the

exenpelon fron salee and use t,axes provlded ln sectLon 1115(a)(12) of the Tax

Law ts to provlde said exemptlon for nachlnery or equtpnent whlch produces a

product to be soLd. Petltloner performe the servLce of washLngr waxLng and

pollshlng the vehicles of its customers. The water, foam, wdx€Br ruet lnhlbltore

and other chemtcals used by petltloner ln performlng these eervlces are noc

offered for sale to the customers, but are applled to cuetomersr vehicles ooly

upon the purchase of petltlooerrs servlce. Testlnony lras adduced at the

heartng held hereln that customers do not ask to purchase water or chenlcals

but' lnstead, ask only that petltloner perform the servlce of washlog, waxing

or pollshlng theLr vehlcles. The fact that tracea of foan and ltater and

certaln amounta of other chenl.cals applled do remaio on the customerst vehlcles

does not serve to convert petltlonerrg procens to productlon of tanglble

personal property for sale through manufacturlng or processlng. The exemptlon

fron sales and use Eaxes provlded for by sectlon 1115(a) (L2) ot the Tax Law isr

therefore, oot appllcable to the machlnery and equl.pment employed by petltioner

hereLn.

F. That petitlonerrs contentl.on that lt gells water to lce cuatoosra

whlch ls delLvered through ualns or plpes and that the recelpts therefrom are

exeupt from sales and use taxeg pursuent to sectioo 1115(a)(2) of the Tax Law

has been prevLously reJected by the State Tax ConmLsston (Matter of llamburg Gar

I'Iaeh, Ltd. and l{arry tl. and Janet Abe1, State Tax CoonlssLonr Arrguet 9, L976)

whlch held that:

'![T]he transactions hereln do oot falL withln the exenptlon of
section 11f5(a) (2) f.or the sale of water when del-lvered through malog
or plpes. Thls exeuptton ie prlnarlly deslgned for pubLlc utllttles.
The sale of water ln the lnstant case nas in conJunctl.on with the
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provlslon of a taxable service. This lras not the mere sale of lreter
but the saLe of a coomercLal, taxable servLce.tt

G. That petltionerts contentlon that lts servlce l.s ao exempt launderlng

service withl.n the meaning and lntent of sectlon 1105(c)(3)(il) of the Tax Law

has also been rejected by the State Tax Commlsslon whlch held that eald exemptlon

was appllcable only to clothlng and cloth fabrtcs (Matter of Patey Scarano d/b/a

Easy Way Car Wash' State Tax Comlssion, Deceuber 3, L975; Matter of Douglae H.

Cgsement,  Enterpr lges, State Tax Connlsgton, Noveuber 27, 198f).

H. That the petltlon of Delta Sonlc Car Wash systens, Inc. le granted

only to the exteot lndicated ln Flnding of Fact rflrr; that the Audlt Dlvlslon le

dtrected to nodlfy the Notice of Determinatlon and Demand for Paymeot of Salee

and Use Taxes Due Lssued Decembet 20, 1983 accordlngly; and that, except as so

granted, the petltlon ls ln aLL other respect{r dented.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 91s87
PRESIDENT


