
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Data Resources, Inc.

for Redetermlnation of a Deficlency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 6 I  L |  76-LI |  30/ 8r.

AFFIDAVIT OF UAITING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an empLoyee of the State Tax Comrrission, that helshe is over 18 yearg
of age, and that on the 28th day of August,  1987, he/she served the wlthin
not lce of Declsion by cert l f ied mai l  upon Data Resources, Inc. the PetLt loner
ln the within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as follows:

Data Resources, Inc.
29 tlartwell Ave.
Lexington, MA 02L73

and by depositing same encl-osed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the Petltloner
herein and that the address set forth on said wrapper is the last known address
of the pet i t loner.

before me this
o f  August ,  1987.



STATE OF NEW YORK

STATE TN( COMI,NSSION

In the Matter of the Pet l t ion
of

Data Resources, Inc.

for Redetermination of a Deficlency or Revislon
of a Determination or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
Per iod  6  |  L  176-LL I  30  |  81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she ls over 18 years
of age, and that on the 28th day of August, 1987, he served the withln notlce
of DecLsion by certifled mall- upon John L. Cady, the representatlve of the
petitloner in the withln proceedlng, by enclosing a true copy thereof in a
securely sealed postpald lrrapper addressed as follows:

John L. Cady
McGraw IIl1l-, Inc.
1221 Avenue of the Anericas
New York, NY 10020

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal-
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner hereln and that the address set forth on said ltrapPer ls the
last known address of the representatlve of the petttioner.

Sworn to before me this
28th day of August,  L987.

er oa
ctlon



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  28,  1987

Data Resources, Inc.
29 HartweLl Ave.
Lexlngton, lvIA 02L73

Gentlemen:

Please take notice of the Declslon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlen an
adverse declslon by the State Tax Cornmlsslon nay be lnstltuted only under
Artlcle 78 of the Civil Practlce Law and RuLes, and must be comenced ln the
Supreme Court of the St,ate of New York, Albany County, within 4 months from the
date of thls not lce.

Inquirles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decisLon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bullding /i9, State Campus
Albany, New York 12227
Phone # (518) 453-430I

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Peti t loner r  s Representat ive :
John L. Cady
McGraw II111, Inc.
1221 Avenue of the Americas
New York, NY 10020



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Pet i t ion

o f
:

DATA RESOURCES, INC. DECISION
3

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and :
29 of the Tax Law for the PerLod June 1, L976
through November 30,  1981.  3

Petl t ioner,  Data Resources, Inc.,  f i led a pet i t lon for redetermlnat lon of

a deficlency or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the perlod June 1, 1976 through Novenber 30, 198f (flle No.

4 9 6 0 5 ) .

On Decembet L2, 1986, petltioners walved their rtght to a hearlng and

requested the State Tax Commlssion to render a decision based on the entire

record contained in thelr fil-e, with all- brlefs to be subnitted by ltarch 17,

1987. After due conslderatlon, the State Tax Conmisslon hereby renders the

foJ-l-owlng declsion.

ISSUE

Whether petitioner rilas requlred to collect and remlt sales tax on its

sal-es of lnformation to its customers.

FINDINGS OF FACT1

Prellminary Findings

1. On Novembet 2, 1983, the Audit Divlslon lssued two notices of

determlnatlon and demands for payment of sales and use taxeg

1 l^lith the exceptlon of the prellminary flndings, the findlngs of fact
are based upon the stipulatlon entered Lnto by the parties.
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due to pet i t ioner,  Data Resources, Inc, ( t tDRItt) .  The f l rst

notlce assessed sales and use taxes for the perlod June 1 ' L976

through Novenber 30, L979 of $302,L99.42 plus interest of

$161 '727.29  fo r  a  to taL  amount  due o f  $463 '926.7L .  The second

not ice assessed sales and use taxes for the perlod Decenber I '

1979 November 30, 1981 ln the amount of $323,792.50 plus

interest of  $100,964.87 for a total-  amount due of $424,757.37.

2. The amount of tax asserted to be due was premised upon $1 1884.46

of saLes and use tax on receipts arlslng from the sales of

reviews; $3r995.84 of sales and use tax on purchases of recurr ing

and f i xed  assets ;  $185,186.17  o f  sa les  and use tax  on  rece lp ts

ar ls ing from the sales of subscript ions; and $434,925.46 of

sales and use tax on receipts arislng from the saLe of tlme

sharing.

3. In l ts pet i t ion, DRI has conceded that l t  is l lable for the

deflclency of sales and use tax on lts recelpts from the sales

of reviews, $11884.46, and sales and use tax on purchases of

recurr ing and f lxed asset,s,  $3r995.84.

GeneraL

4. DRI is ln the buslness of sellLng an Lnfornation servlce.

5. DRIrs revenues from the sale of the lnfornation service are

derlved from three separate features of the infornatlon servlce.

These features and the approximate amount of revenues attrlbu-

tabl-e to each are: (1) subscrLpt ion fees, one thlrd of DRIrs

revenues, (2) tlme sharing charges for use of DRIts comPuter in
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LexLngton, Massachusetts,  one half  of  DRIts revenues; and (3)

contract research, the balance of DRIrs revenues.

Subscript ion Fees

6. The subscrlptlon fee entltLes a customer to gain access to

those models and data bases ln the DRI computer whlch make up a

partlcular DRI servlce.

7. Subscrlpt ion fees for access to the models and data bases ln

the computer whieh make up varlous DRI servlces range from

$ 7 , 5 0 0  t o  $ 3 0 , 0 0 0 .

8. The subscript ion fee for the U.S. Economlc Servlce, DRIrs most

popular servlce, Ls approxlmately $15'800. Subscrlpt lon fees

from the U.S. Econonic Service account for about 40 percent of

the one third of the total revenues whlch are derlved from

subscrlpt lon fees.

9. The subscrlpt ion fee ent i tLes the customer to a rruser codett

which will permlt hLn to connect a terminal or screen with

DRIfs computer in Lexlngton, Massachusetts.

10. The termlnaLs are always owned by the customer or Leaeed from

outsiders. DRI has no interest in the ternlnals.

11. The customer connects hls termlnal with the DRI computer ln

Lexlngton by use of a regular telephone 1lne connectlon.

L2. The customer may make the connectLon wlth the DRI computer ln

Lexlngton at any location reachabl-e by regular telePhone l-lnes.

13. The subscriptLon fee also entltles the customer to an lnstruc-

tlon manual explalnLng how to utllize the DRI servlce, some DRI



-4-

publlcatlons whlch meet the requlslte tests for exempt perlodl-

cals, and three tickets to each of four annual conferences

conducted in Lexlngton by DRIrs top economl.sts.

14. The subscriptlon fee also entltles a customer to recelve up to

84 hours of personal and indlvldualized consultlng time wlth

DRI systems people r prograrmers and business planners. Wtren

and lf customers exceed their 84 hours of consultlng tlne

covered by the subscrLption fee aa most customers do, DRI

charges a fee for addltLonal consulting of $38 per hour' whlch

amount has not changed slnce the audit perlod.

15. The consult ing takes pLace on the cuatomerrs premises.

16. The purpose of the consultlng ls to analyze the customerrs

requirements and to customize varLous progrruns and procedures

designed to achieve the customerts indlvldual- obJectives ln

utll-lzlng the particular DRI servlce to which he has subscrLbed.

Tlme Sharl-ng

L7. A customerts use of the DRI service invoLves the customer flret

rrlnputtingtt data into the DRI computer.

18. The data which is rrinputrf has been developed by the customer

and ls partlcuLar to his buslness or industry.

19. Whlle thls 'rproprletaryrr data ls t' intt the DRI conputer, lt

cannot be extracted or otherwlse utlllzed by anyone (tncl-uding

DRI ltself) other than the customer who has stored the data for

his own use.

20. The data which ls rrlnput" by the customer i8 rrlnrr the DRI

computer ln the form of electronic slgnals.
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The DRI model-s as welL as the informatlon stored by DRI ln lts

computers are ttintt the DRI computer in the form of electronic

slgnals.

22. The electronlc signals are on tapes which can be activated by

other electronic slgnals and made to produce both machlne

readable messages and human readable messages.

23. None of the data ln the DRI computers is wrltten or prlnted or

mlmeographed or multigraphed matter.

24. Enploying a combination of the proprletary data rrinputrf by the

customer and DRIrs models and data bases, the typlcal DRI

25 .

customer obtains customized forecasts, predlct lons, projectLons

and anal-yses.

These forecasts, predlctions, proJections and analyses PurPort

to tell the customer how the DRI predlctlons on the econony in

general- can be expected to affect his buslness in partl-cular,

glven the statlstics regarding his business whlch have been

added by the customer to the data already ln the DRI computer.

26. The forecasts, predict ions, proJect ions and analyses are

ttpreparedrr in the DRI computer ln Lexington.

27. The forecasts, predLct ions, project lons and analysea are in the

DRI computer in LexLngton in the form of electronl-c slgnale.

28. No printed, mimeographed, or multlgraphed natter Ls created by

DRI .

29. The customer receives no printed, mlmeographed, or multlgraphed

matter and no duplication of any written or prlnted matter ls

dellvered to the customer.
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30. The forecasts, predict lons, proJect lons and analyses are

furnished by means of an electronlc slgnal interacting between

DRIrs transmlsslon facili.ties ln Lexlngton and the customerrs

screen or termlnal ln New York or wherever else the customer ls

located.

31. The interactlon between the DRI computer

customerts screen or terninaL ln New York

dupl icat ion of wrl t ten or pr inted matter.

32. The servlce perforned by the DRI computer

in Lexlngton and the

does not involve the

is perforned in

Lexlngton.

33. The electronic signal-s are transmitted fron DRIrs headquarters

in Lexington to the customerrs location ln New York vla regular

telephone l-ines.

34. The customer by use of his own terminal actlvates the eLectronlc

sLgnal-s whLch travel from Lexington to the customerIs screen ln

New York or eLsewhere pursuant to the contract wlth DRI.

35. A custoner could use a screen or terminal located ln any gtate

and bring the electronic signal- from Lexington to that other

s t a t e .

36. DRI has no control over where cuatomers cause the e]-ectronlc

signaLs to be transmitted.

37 . The forecaats' predlctlons, proJectlons and analysee recel-ved

by a customer contain the customerts onrn data on hls busLness

combined with DRI data.

38. The lnfornat ion contained ln forecasts, predlctLons'  proJect ions

and analyses furnLshed to a cuatomer cannot because of contractual
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l-initatlons be incorporated ln the forecasts, predlctlons,

projections and analyses furnished to another customer because

of the confldentlality of the first customerfe informatlon.

39. The lnfornatlon provided to a customer ls based on the data he

has ttlnputtr into the DRI computer whlch lncludes the customerts

statistics on hls buslness as weLl as supposl-tions and hypo-

thet ical  al ternat ives he wishes to test.

40. Customersr generally, do not access the DRI computer for a

single plece of lnformation havLng no reLationshlp to any data

ttlnputrr by the customer, e.g. the gross national product for

the Unlted States for 1984, because of the prohlbl t lve coat.

4L. The posslbillty of two customers havlng ttlnput" the same data,

1.e. figures of their lndustry as well as suppositlons and

hypothetlcal al-ternatlves, is almost nonexlstent.

42, There are an lnfinlte variety of electronlc responses to the

ttinquiriestt of customers where the ttlnqulrLestr are posed ln the

forn of flgures of their lndustry, suppositions and hypothetLcal

aLternatives to be applled to economlc models.

43. Much of the data ttlntt DRIts conputer is data purchased by DRI

from vendors such as Interactive Data Servlces, Inc. r Muller

Data Corporation, TS Info Systems, Inc. and Data Systeme' Inc. r

whlch vendors charge DRI the approprlate sales tax applicable

to sales of nonexempt information servlces.

44. DRI enploys a wlde varLety of charges for various tyPes of time

sharlng act iv l t ies.
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Time Sharlng - Software Llcense Charges

45. There ls a monthly servlce charge, averaging $300 per month,

located ln Lexlngton whlch

electronicall-y ltith DRIf g

for use by the customer of software

enables the customer to conrmunicate

comPuter.

46. The software made avallabl-e to each customer Ls geared to that

customerrs lndlvldual. requirements and 1ts selection requires

an analysis of the customerrs needs by DRI.

Time Sharlng - Connect Tine Charges

47. There ls a charge, averaglng $25 per hour, for the tine durlng

which DRIrs computer and the customerrs terninaL are rrconnectedrr.

48. Thls charge is roughLy equlvalent to the teJ-ephone companyrs

charges for the use of l ts l l .nes to effect the I 'connect lon."

The ttcorurect timerr charges are bllled whether or not any

rrlnformationtt is transmitted.

TLne Shari.ng - Infornatlon Access Charges

49. A charge of approxlmatel-y 89 per rrinformation resource unlt"

(IRU) is made for the tl-ne lt takes the conputer to flnd and

access each unlt which a cuatomer ttcalls up" electronlcally

from storage ln DRIrs computer.

50. The lnformatlon acceas charges lnclude bll-llngs for the comPuter

t lme necessary to transfer the stored data from taPes or dlscs

to a rrwork-stationtt in DRIrs conputers in Lexlngton for use ln

further processing as wel-l as computer time needed to transforn

machlne readable symbols into human readabl-e characters whlch

the customer can see on his screen or terminal-.
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51. The charge for IRUrs conslstlng of data ln whLch DRI has a

propri.etary interest is greater than the normal lnfornatlon

acceas charge of 8Q per IRU.

Tlme Sharing - Computlng Service Charges

52. The tlme sharlng charges for use of DRIrs computer to solve

problens, make statlstical analyses, draw graphs and prepare

forecasts average approximateLy 24C per ttcomputer resource

unit"  (cRu).

53. A CRU ls an lnterval of tlme needed to perform one or more

rrconputLngtt as opposed to ttsearchingtt or ttretrievingtr tasks.

DRIrs charges to Lts customers for CRUrs account for a very

substantial portlon of lts total tlme sharlng charges.

Tlne Sharing - Prlntlng Charges

54. The cost of reproduclng the images whlch are transmitted to a

customerrs termLnal in those cases where the customer wants a

hard copy record of data recelved ls borne exclusl.vely by the

custouer.

55. DRI has no faclllties for printlng a customerfs data transmis-

slon at Lexlngton.

56. If the customer has a printer attached to his terminal, he can

get a prlntout of the data appearlng on his screen by actlvatlng

the pr lnter.

57. This ls an activity whlch does not involve DRI since the

printers' LLke the terminals, are omed by the customer or

l-eased from outsiders.
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58. DRI derives no more revenue when a customer

own equl.pment to prlnt out data receLved on

it does when the cust,omer merely reads the

reproduct ion of the data plctured there.

Contract Research

elects to use his

his ternlnal than

screen and makes no

59. Contract research involves the furniehlng of inforuatlon whlch

Ls personal or lndividual Ln nature and which is not or may not

be substantlal-Ly Lncorporated ln reports furnlshed to other

persons. It has been agreed that DRIrs charges for contract

research are not subJect to the tax on lnformatlon servlces

lmposed by sect lon 1105(c) (1) of  the Tax Law.

CONCLUSIONS OF LAI4I

A. That sect lon 1105(c) (1) of  the Tax Law impoees a sales tax on:

"(c) The recelpts from every sale, except for resale of the
following services:

(1) The furnishing of information by prLnted, mlmeographed or
multigraphed matter or by duplicating wrltten or prlnted matter ln
any other nanner, including the servlces of collectlng, complllng
or analyzlng lnformation of any klnd or nature and furnLshlng
reports thereof to other persons, but excluding the furnish!ry!
lnformatlon whlch ls personal or f fch
is not or may not be substantiallv incorporated ln reports furnlshed

other agentsr or other persons acting in a representatLve capacltyr
and lnformation services used by nerrspapers, radlo broadcasters and
television broadcasters ln the col-l-ection and dLssemLnation of
news" (enphasls suppl ied).

B. That an lnformatlon servlce ls deflned by 20 NYCRR 527.3(a) (2) as

"[t]he coLl-ectlng, compiling or anaLyzlng lnformation of any klnd or nature and

the furnishing reports thereof to other persons.. . . t t

C. That since petltLoner coLLects, complles and analyzes data, lt engages

ln the furnishl.ng of information and constitutes an Lnformation servLce wlthln
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the oeanlng of respectLvely, sectl.on 1105(c)(1) of the Tax Law and 20 NYCRR

527 .3 (a)  (2 )  .

D. That the electronlc readout or dlsplay of lnfornatlon constltutes the

furnlshtng of lnformatlon "ln any other manner" wlthin the neanlng of Tax Law S

1105(c) (1 )  (20  NYCRR 527.3 [a ] [ l ] ;  Mat te r  o f  .Yurphy  l lea t ing  Serv lce ,  Inc . ,  e t  a l .

v .  Chu,  e t  a l . ,  I24  lLD2d 907,  908) .

E. That the fact that the predlctlons on the economy pertaloed to a

partlcular custonerts buslness does not, ln and of ltself' render the reports

personal- and lndlvldual ln nature wlthln the neanlng of Tax Law S 1105(c) (1)

(see Matter of Towne - OLler & Assoc. v.  State Tax Conmlssioo, 120 AD2d 873).

The lnformatlon provlded hereln ls uore analogous to the type of custouer

report provlded ln Matter of Towne - Oller & Assoc. v. State Tax Comlssloo

(supra) rather than the uniquely personal lnfornatlon for whlch the exenptlon

provided for Ln Tax Law S 1105(c)(1) has been heLd to apply (e.g. Matter of  New

York Life Ins. Co. v. State Tax Co illsslon, 80 lLDzd 675, affd sub nom. Matter

of Metropolltan Life Ins. Co. v. State Tax Counisslon, 55 NY2d 758; ldatter of

Automatic Data Processlng, Inc.,  State Tax Conmlsslon, May 8, 1985).  Accordlngly '

pet i t loner ts not ent l t led to the exemptlon provlded for ln Tax Law S 1105(c)(1).

F. That the petltlon of Data Resources, Inc. Ls denled and the notlces of

deterolnatlon and demands for paynent of sales and use taxes due' dated Novembet L7,

1983 are sustalned.

DATED: Albany, New York STATE TN( CO}NIISSION

AUo 2 I 1987
PRESIDENT


