
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of
o f

Custom rVanagement

the Petitlon

Corporatlon AFFIDAVIT OF I{AILING

for Redeterminatlon of a Deficiency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per iod  L2 /L179 -  8 /3L /82 .

State of New York :
s s . :

County of Albany :

Connie A. I,Jard, being duly sworn, deposes and says that
she ls an employee of the State Tax Comlsslon, that she ls over 18 years
of age, and that on the 14th day of August, L987, she served the wlthln
notlce of declslon by certlfl.ed mall upon Custom Management Corporatlon the
petLtloner ln the withtn proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Custom lfanagement Corporation
844 Market Street
Kingston, PA L8704

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on said wrapper ls the last known address
of the pet i tLoner.

Sworn to before me thig
14th  day  o f  August ,  L987.

to adminLster
Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Custom Management

the Pet i t ton

Corporation AFFIDAVIT OF MAITINC

for Redeternination of a Deflclency or Revl.sion
of a Determination or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  I2 lL l79  -  813L182.

State of New York :
s s .  :

County of Albany :

Connie A. Ward, belng duly sworn, deposes and says that
she ls an employee of the State Tax Co lsslon, that she is over 18 years
of age, and that on che 14ch day of August, 1987, he served the erlthln notice
of decislon by certlfled mall upon Keith llunter, the representatlve of the
petlttoner in the withln proceedlng, bI enclostng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Keith llunter
Mahler & Shaffer,  Esqs.
46 Publ-lc Square - YIartz Tower, 2nd Floor
Wllkes-Barre, PA 18701

and by deposltlng s€rme enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Posual
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the repreaentatlve
of the petitioner herein and that the address set forth on satd wrapper ls the
last knovrn address of the representatlve of the petitloner.

Sworn to before me thls
14 th  day  o f  August ,  L987.

o adminlster
Tax Law sect



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

August  14,  1987

Custom Manageuent Corporatlon
844 Market Street
Klngston, PA 18704

Gentlemen:

Please take notice of the declsion of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adminl-strative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse declsion by the State Tax Conmlssloa may be lnstltuted only under
Artlcl"e 78 of the Civll Practlce Law and RuLes, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of this not ice.

Inqulrles concerning the computatlon of tax due or refund allowed Ln accordance
wlth this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bullding #9, State Campus
AJ-banyr New York L2227
Phone /t (518) 453-430L

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauf s Representatlve

Petl t loner I  s Representat lve:
Kelth Hunter
Mahler & Shaffer,  Esgs.
46 Publlc Square - ltartz Tower, 2nd Floor
Wllkes-Barre, PA 18701



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petltlon

o f

CUSTOM MANAGEMENT CORPOMTION

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1979
through August 31, 1982.

DECISION

Petitloner, Custom Management Corporatlon, 844 Market Street, Kingston,

PennsyJ-vanla 18704, filed a petltion for revlslon of a determinatlon or for

refund of sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the

pertod December 1, 1979 through August 31, 1982 (f l l -e No. 43269).

A hearing was held before Dennis M. GaLl-lher, Ilearing OffLcer, at the

offices of the State Tax Comission, 164 Itawley Street, Blnghauton, New York,

November 19, 1986 at l :15 P.M., wi. th al l  br iefs to be submltted by March 2,

1987. Pet i t loner appeared by Mahler & Shaffer,  Esqs. (Keith l luuter,  Esq. '  of

counseJ-). The Audlt Dlvlslon appeared by John P. Dugan, Eeq. (Deborah Dwyer'

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether certaln recurrlng purchases nade by petitioner were exemPt

from tax because petLtioner rf,as an agent purchaslng for tax exempt entitles.

II. Whether, alternatlvel-y, such purchases were exemPt from tax as

purchases for resale by pet i tLoner.

FINDINGS OF FACT

l.  On December 9, 1982 the Audlt  Divis lon lssued to pet l t loner '  Custon

Management Corporation (rrCustomtt), a Notice of Determinatlon and Demand for

Paynent of Sales and Use Taxes Due for the period December l, 1979 through
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August 31, 1982 ln the amount of $221558.11, plus lnterest.  ThLs assessment

represents the results of an Audtt Division fleld audit of the business

operat ions of Custom.

2. Custom is engaged in the buslness of providlng food management

services for various cllents at varlous ]-ocations. Those cllents for whom

Custom provlded the food management servlces whlch are at lssue ln thls

proceeding lncJ-ude four entitles, to rrlt: Le Moyne College' Chemung County

Ilealth Center, Van Duyn Nursing Home, and Cattaraugus County Nursing Home.

Durlng the hearing, the parties sti.pulated that each of these four cllent

entltLes were entlties which had been accorded exempt organlzatlon status for

purposes of sales and use taxes pursuant to Tax Law $ 1f16(a)(4).

3. Prior to the hearlng and as a result of dlscusslons between Custom and

the Audit Division, further evldence provided by Custon and further analysis by

the Audit Divlsion, the December 9, 1982 notice of determlnation was revised on

October 19, 1984 and reduced thereby to $12,175,33, plus interest.  There ls no

dlspute as to the mathematlcal eomputation of the dollar amount of tax

remalning at lssue ($12,175.33).  Hence, only the issue of taxabi l l ty remaine

for resolut ion.

4, Pet i t ionerrs business operat lon nay be descrlbed as fol lows:

(a) Pet i t ioner contacts (or ls contacted by) a potent ial  c l lent

lnstitutl-on seeking petltlonerts food nanagement services. The parameters of

the services to be rendered by petitioner, such as hours of operation, portlon

slzes, nutr l t ional requirements ( i f  any),  menu select lon'  extra servicesr etc.

are establlshed as the result of discussions and ln accordance wlth the

potentlal- clientt s requlrements.
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(b) After revlewing the requlred servlces, petLtioner submlts a btd

price to the potential cLient with respect to providlng such services. After

negotiatlon between petitioner and the administration of a Potentl-al client a

price is determlned and, if acceptabl-e to both parties, a written contract ls

entered lnto.

(c) In general ,  pet i t ionerts cl lents provlde the dining area, kl tchen

facilities and equipment, and an opening inventoxy of glasses, sl-lverware and

chl-na for use ln the food service area. The cllent also provLdes utillties

(gas and electrlc) and pays for repalrs on all equipment. Petitloner pays for

any breakage or theft of inventory ltems during the course of providlng lts

services, such that an inventory of ltems equal to the openlng Lnventory is

always maintained.

(d) After a contract ls awarded, pet i t loner establ ishes Lts food

service manager at the clientrs locatlon and, rtrith the advlce of the cllent,

hires necessary staff to carry out the food servlce function. Those personnel-

hired, as wel-l as the food servlce manager, are employees of and are pal-d

through pet,itionerr s payroll.

(e) In the management of the food service system for a cllent,

pet l t ioner runs the ent ire operat ion. Pet l t loner orders al l  food suppl ies,

prepares all ueals and cleans the premlses. Orders are placed by the on-site

food service manager wlth vendors selected from a l-Lst of petitloner-approved

vendors. There ls no central- orderlng by petltioner from l-ts home offlce.

I,Ihere possibJ-e, petitionerrs managers try to use Local- suppllersr as requested

or requlred by the cl lent.

( f )  Suppl ierst  blLl-s are recelved by pet l t lonerrs managers at the

client facility. The manager sends the lnformatlon from the bll-l to
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petltlonerrs central headquarters after checking the quantlty and quality of

the ltens defi-vered. Petitioner consol-l.dates the varlous suppller bllls and

lssues checks in paynent to the varlous supplLers. In turn' Petltioner then

bllls each individual client, for the indivlduaL items of supply ordered for

that faci l i ty.  Pet i t ionerrs bl l ls to i ts c l- lents for suppl ies purchased are

for the same amount as petltloner pays to the suppliers, with no narkup added

by pet i t ioner.

(g) Petitlonerfs individual lnvoice to its cllents is broken down as

to total costs for food (subheaded as to amounts for meat, dalry, vegetables,

etc.) ,  supp}ies, repalrs,  labor,  payrol- l  taxes, f rLnge benef i ts,  vacat lon pay,

admtnstrat ive fee (pet i t lonerrs fee) and a f lnal  total-  operat lng cost f igure.

(h) Petltlonerfs cllents determine the amount collected from their

customers (e.g. col ]-ege students, nursing home pat lents '  etc.)  and pay

pet i t ioner from such receipts.  There is no direct payment from the cl lentrs

customers to pet i t ioner,  nor is there any negot lat l -on as to pet i t ionerrs

contract price with the client between petitloner and the students or Patients.

5. ln sum, the essence of pet l t ionerrs service to i ts c l lents is to

operate the food service facility for the cllent and to ttuake lt easier for the

Icl ient]" .  Pet i t ioner,  in thls capacltyr buys al l  necessary suppl les, hlres

al-L necessary employees on 1ts payroll, nanages the food service faclLity

inel-uding meal preparatlon, service and cleaning ln accordance with the

contract speclf ics for the part icular c l ient.  Pet i t loner Provldes al-L

bookkeeping servlces in connection with 1ts food Danagement service, complles

the multlpLe lnvolces from suppliers, and blll-s each client for Lts total

amount of supplles based on petLtionerts cost plus petitlonerrs management fee.

Thus, petitioner acts on a cost plus management fee blll lng system. The client
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remits one check to the petitioner, out of which remlttance petltloner paye all

bil-ls for lts supplles and keeps lts fee. Because of the volume of purchaetngr

one of the advantages petltioner offers to Lts clients is the abtlity to obtain

volume discounts on the purchases of foodstuffs and supplies.

6. The lndividual- items sought to be taxed by the Audit Divlsl-on as the

result of the Lnstant audit lnclude, lnter Blg, paper suppl-les, napklns, Patty

paper,  plast ic spoons, cLeaning suppJ"les such as dish detergent,  f loor

cleaners, degreasers, etc. These items are purchased on a recurrlng basis by

pet i t loner,  and are used by pett t ionerrs employees as part  of  the food service

and cleaning of the cl-ients premLses.

7. There are separate wrltt,en contracts between petitioner and each of

lts indlvidual cllents setting forth the detalLs of the varlous

responslblllties and rlghts accorded to each party thereunder. There is no

pro'rision whereby a cl-ient provtdes petltloner with money rrup fronttt, but

rather petitloner orders the needed supplles and bills the client, receivlng ln

turn payment for those supplies.

8. Petitioner malntal.ns no warehouse for storage of supplies. I{hen an

order ls placed the cl- ientts nane and address ls disclosed to the supplLers,

with the goods del-lvered dlrectLy to the clientts faciLity and the b111

del- ivered to pet l tLonerrs food servlce manager,  as noted previously (see

Finding of Fact t t4-f  
") .

9. Petitloner asserts that the ltens at issue are not properly subJect to

tax ln that petitloner is purchasing the supplles as an agent for, or as the

tralter egott of, each of the four tax-exempt cllents. In thls context

petitloner asserts that lnposing tax on such purchases would ln effect be

lnposlng tax on purchases by exempt organizations. In the alternatlve



petitioner argues that

nade for the purpose of

personal property.

6-

the purchases ln questlon,

resale to the cllent,s as

lf nade by petltloner, were

lndlvldual ltens of tanglble

CONCLUSIONS OF LAI{

A. That pursuant to Tax Law $ 1115(a)(a),  sales by (except ln certaln

lnstances not relevant hereln) or to exeupt orgaoLzatlons such as the cllents

noted hereln are not subJect to the sales and compensatlng use taxes inposed by

Artlcles 28 and 29 of, the Tax Law.

B. Thac tn order for exemptlon to apply to the recurrlng purchases of the

noted ltems used at the varlous locatlong, lt nust be clearly establlshed that

such ltems were dlrectly purchased by the exempt otganLzatlons through enployees

or agents of such exempt organlzatlons properl-y authotLzed to uake such purchages.

C. That based upon the evldence presented lt cannot be stated that the

cltents, either themselves or through petltionerr w€f,€ the dlrect purchasers of

the lt,ems at lssue. Noted in thls context ls the fact that purchases were

Lnltlated by petltlonerts personnel. Vendor lnvoices arlslng therefrom were

sent to petltlonerts personnel at the varlous client locations, ltere verl.fled

there by such personnel and then were shlpperl to petttionerrs houe offices for

paynent to the vendors by petltloner. Whlle the lnvolces lncluded che

partlcular cllentts name and address, as well as petltlonerts name, guch

lnfornatlon would, of necesglty, be lncluded thereon for purposes of dellvery

of supplles ordered and such lncluslon does not sufflce to establlsh thaC any

of the cllents were themselves or through pecltloner, the dlrect purchasers of

the lteus in question. In sum, petltloner was the purchaser of record of the

ltens at lssue whlch were used by petltloner ln provldlng food managemeng
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operat ions at the var ious cl ient facl l l t ies, and the Audit  Dlvls lonrs

assessment of tax on recurrlng purchases of such ltems ltas proper. (See

Matter of Dinlng and Kitchen Adninistratlon, Inc., State Tax Conmn.,

February  3 ,  1987. )

D. That the evidence does not support a concluslon that the individual

ltems at lssue rrere purchased and resoLd by petitioner to the exemPt

organizatlons. Rather lt appears that the ltems lrere purchased and used by

petitlonerrs personnel as part of and ln the course of the food management

services provlded by petitloner to the varlous cllents. Accordingly'

petLt ionerts assert lon that the purehases rf ,ere made for resale to pet l- t lonerrs

c l len ts  i s  re jec ted .

E. That the petLtion of Custom Management Corporatlon, Inc. ls hereby

denled and the Notice of Determlnatlon and Demand for Paynent of Sales and Use

Taxes Due dated December 9, Lg82, as later reduced (see Finding of Fact tr3tt) is

sustained.

DATED: Albany, New York STATE TAX COMMISSION

AUo 14 1987
PRESIDENT


