
STATE OF NEId YORK

STATE TAx COMMISSION

In the Llacter of the Pet i t lon
o f

Chris Curclo
d, lbla C & S Service Stat lon

for Redeterminatlon of a. DefLclency or Revislon
of a Determination or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  End lng  3 lL l9 I  -  2128182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Co r lsslon, that he/she ls over 18 years
of age, and that on the 24th day of February, 1987, he/she served the wlthln
not lce of declslonl  by cert l f ied uat l  upon Chrls CurcLo, dlbla C & S Servlce
Statlon the petitloner in the wlthln proceeding, by encl-oslng a true copy
thereof in a securely sealed postpald wrapper addreseed as fol lows:

Chris Curclo
d lb la  C & S Serv ice  Sta t i -on
3003 Coney Island Avenue
Brooklyn, NY LL235

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the excLusive care and custody of the Unlted States PostaL
Service wlthin the State of New York.

That deponent further says that the sald addressee ie the petltloner
hereln and that the address set forth on sald nrapper is the last known addregs
of the pett t toner.

Sworn to before me thls

Authorizb s ter  oa t
pursuant to Tax Law sect lot  L74
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STATE OF NEW YORK

STATE TAX COMIIISSION

In the Matter

Chris
d lb la  C & s

for Redeterminatlon of
of a Determination or
under Art lc le(s) 28 &
for the Perlod Endlng

of  the Pet l t lon
o f
Curcio

Service Stat lon

a Deflciency or Revtslon
Refund of Sales & Use Tax
29 of the Tax Law
3 l L l g L  -  2 1 2 8 / 8 2 .

AFFIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes aad says that
he/she ls an employee of the Stat,e Tax Coumigslon, that he/she ls over 1.8 yearg
of age, and that on the 24th day of February, L987, he served the withln notice
of declslonl  by cert l f led mai l  upon Wll l lan T. Barbera, the reptesentat lve of
the petlti.oner in the wlthln proceedLng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

tr{llIian T. Barbera
111 Wol f ' s  Lane
Pelham, NY 10803

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln aod that the address set forth on sald ltrapper Ls the
last known address of the representat lve of the pett t ioner.

Sworn to before me thls
24t}r. da of February,

hor lster oaths
Pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 24, 1987

Chris Curcto
d/bla C & S Service Stat, ion
3003 Coney Island Avenue
BrookJ.yn, NY LL235

Dear l {r .  Curcto:

Please take notice of the dectsionl of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse decision by the State Tax Connisslon nay be lnstLtuted only under
Artlcle 78 of the Ctvtl Practtce Law and Rul-es, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of thts not lce.

Inquiries concerning the computation of tax due or refund al-Lowed ln accordance
with this dectslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatl,on Bureau
Assessment Revlew Unlt
Bulldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

Taxing Bureau I s Representatlve

Pet,iti.oner I s Representatlve !
hrlll lan T. Barbera
I lL l {o1f |s Lane
Pelham, NY 10803

c c 3

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

CHRIS CURCIO
DIBIA C & S SERVICE STATION

for RevLsion of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perlod March 1, 1981
through February 28, L982.

DECISION

Petltloner, Chris Curclo dlbla C & S Service St,atlonr 3003 Coney Island

Avenue, Brooklyn, New York 1L235, flLed a petltlon for revislon of a determlnatlon

or for refund of sales and use taxes under ArtLcl-es 28 and 29 of the Tax Law

for the period March 1, 1981 through February 28, L982 (Fl1e No. 54738).

A hearLng was hel-d before Danlel- J. Ranalli, Hearlng Offlcer, at the

offices of the State Tax Conmlssion, Two WorLd Trade Center, New Yorkr New

York'  on October 22, 1986 at 1:15 P.M. Pet l t ioner appeared by l { lLt- lan T.

Barbera, Esq, The Audlt Divisl.on appeared by John P. Dugan, Esq. (Irwln A.

Levyr  Esq. ,  o f  counse l ) .

ISSUE

t o

Whether lt was proper for the Audlt Division to

gasoline sales uslng information allegedly received

gasol ine.

compute pet l t lonerfs

from hLs dlstrlbutor of

1 .  Pet i t loner ,

gasollne statlon at

York State and local

FINDINGS OF FACT

Chris Curclo d/b/a C & S Servlce Statlon, operated a llobll

3003 Coney Island Avenue, Brooklyn' New York. TlneLy New

sales and use tax returns lrere flled by petttloner for all
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four quarters durlng the perlod at lssue hereLn. The return for the quarter

ending February 28, 1982 was narked as " 'Finalr  Business Cl-osed 2128182".

2. The Audit Dlvislon sent a f'FllJ-ing Statl.on Questl-onnaire" to petltloner

reguesting that he furnish, for the quarter ending February 28' L982, sales and

purchase infornation from hl.s books and records. In hls responser petitloner

lndlcated that for the rnonths of Decenber 1981 and January L982 he purchased

23,000 gallons and 22,000 ga1-1ons of gasollne, respectlvel-y. 0n said questLon-

naire, Mr. Curclo also lndlcated that his gasollne sales (incLudlng federal and

s ta te  fue l -  tax )  to ta l led  $27,830.00  fo r  December  o f  1981 and $261620.00  fo r

January of 1982 and that there were no purchases or sales nade Ln February of

1982 since the busLness had closed. Mr. Curclo certifled that the lnfornatlon

provided on the questionnaire accurately refl-ected the flgures contalned ln hle

books and records. The saLes lnfornatlon provided on sald queettonnalre was ln

substantial agreement wi.th the sales flgure report,ed on petltloner's return for

the quarter endLng February 28, 1982.

3. 0n April 30, 1984, the Audit Division lssued a Notlce of Determlnation

and Demand for Paynent of Sal-es and Use Taxes Due to "C-S Servlce Curclo

Chrisrr. Satd notlce, which encompassed the perlod March L, 1981 through

February 28, L982, assessed sales tax due of $31 1422.79, plus penalty of

$7 ,855.69  and in te res t  o f  $1 I ,079.58 ,  fo r  a  to ta l  amount  due o f  $50 '358.06 .

The followlng explanation was provLded ln a document appended to sald notlce:

"Total tax due was determined from the fol-l-owlng sources:

(A) New York State SaLes and Use Tax returns fll-ed for perlod
0 3 / 0 1 / 8 1  -  0 2 1 2 8 1 8 2 .

(B) Forn AU264.3 |  Fl l l ing Stat lon Quest lonnalre'
(C) Dlstrlbutor records lndlcating gall-ons and cost of product

purchased for per iod 1981 and 1982.
(D) Form 1040, Schedule C Prof i t  or (Loss) from Buslness or Professlon
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Tax due nas computed by marking up purchases of gasollne, as reported
by the distrLbutor.

The average selllng prlce of gasoline r.f,as computed for each period
based upon a comparlson of your sej-ILng price as lndlcated on the
subnLtted questionnalre, to the stateldde average seL11ng prlce.

The adjusted statewlde average selllng prLce, less exempt taxes' rtas
then applled to gasoline purchases to determlne taxable sal-es.

Added to these gasollne sales were sales of notor olL, as deternlned
from the above l-Lsted sources and thls departments [stc] audltlng
experlence.

Sales tax at the rate of 87" and 8lZ was applied to total- audlted
sales, credit was glven for sales and use taxes paid' penalty and
Lnterest nas computed to Aprl l  30, 1984.r1

4. Subnl-tted in evidence on behalf of the Audit Dl.vision as Exhlblt rrErt

were three documents, each entltled ttsales To Individual Customerstt. These

documents identifled Chris Curclo as the customer and allegedly represent

computerlzed breakdowns recelved fron Mobll- 011 Company showlng the volume of

gasoline purchased by Mr. Curcio. The documents for December of 1981 and

December of L982 each contalned a column headed ttvolumett, wherein the foll-owlng

figures were shown:

Product Descript ion

Mobll Super Unl-ead

Mobll Regular

Mobll Spec/Unld

Total-

c
Y

c
Y

c
Y

c
Y

Dec .1981

25 ,500
223,500

65  , r 7  5
27  4 ,468

19  ,825
188 ,525

1  10 ,500
686,  493

Dec .1982

28 ,000
264,925

31 ,550
425,450

24,45O
242,625

84 ,000
933 ,000

5. The Audlt Dlvision interpreted the rrCr' ln the above chart to represent

current month gasollne purchases and the ttYtt to represent year-to-date gasoline

purchases. The Audlt Dlvlsion apparently deened petitionerrs books and records

inadequate and lncomplete by comparing tllre 231000 gallons of gasol-lne reported
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by petltioner on the guestlonnaire as having been purchased ln December of 1981

to the December 1981 current,  month volume f lgure of 110,500 as reported on the

computerized document al-I-egedly prepared by Mobil OlL Company.

6. The computerized documents also serve as the external lndlces utLllzed

by the Audlt Division in determining addltlonal tax due. SpecLfLcally' the

Audlt Divislon dlvided by twelve the year-to-date volu.me figures ghown on said

computer lzed documents (686,493 fot 1981 and 933,000 f ,or L982) to determine

petltfunerrs monthly purchases of gasollne. Appllcation of average taxable

se1ll-ng prlces to the number of audLted gallons of gasoline allegedly purchased

by pet i t ioner resulted in total  audLted sales of $688,005.00.1 Cotp". lng total

audlted sales to reported taxable sales of $304,223.00 produced additLonaL

taxab le  sa les  o f  $383,782.OO and add l t lona l  tax  due o f  $31,422.79 .

7. Other than to consider the infornatlon provlded by petitioner on the

Fllllng Station Questl-onnaire, the Audit Divlston made no further request for

additional infornatlon, nor did it nake a physlcal lnspection, audl.t or exa,ni-

nat lon of pet i t ionerrs books and records.

CONCLUSIONS OF LAI{

A. That section 1135 of the Tax Law, Ln effect durlng the perLod ln

lssue, requlres every person required to col lect sales tax to keep records of

every sale and of the tax payable thereon. ttSuch reeords shall LncLude a true

copy of each sales sl lp,  lnvolce, recelpt,  statement or memorandum... . t t

Sect ion f138(a) provldes that l f  a sales tax return " is not f i l -ed'  or l f  a

return when filed ls lncorrect or lnsuffLclent, the amount of tax due shall

determined by the tax coqplssion from such lnformation as may be avail-able.

be

I f

Included ln total  audited sales were $5,8L2.00 of oi l  and candy sales.
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necessary, the tax may be estfunated on the basLs of external lndLces.. . . t t

'rl{hen records are not provlded or are incomplete and lnsufficlent, lt ls lthe

Tax ConmLsslontsl  duty to select a method reasonably calculated to ref lect the

taxes due. The burden then rests upon the taxpayer to demonstrate...that the

nethod of audit or the amount of the tax assessed was erroneous." (Surface Llne

Operators Fraternal Organizat ion, Inc. v.  Tul ly,  85 AD2d 858.)

B. That petltloner falled to produce any evLdence Ln any form whatsoever

to demonstrat,e that the uethod of audlt or amount of tax assessed nas erroneous.

Ile has, therefore, fall-ed to meet hls burden of proof. I,l lth respect to whether

petltloner uaintalned complet,e books and records from whlch a proper audlt

could be conducted, Lt should be noted that, not only did petltioner fall to

produce evidence that he maintained any books and records, he dld not so much

as aL1ege thls fact ln hls petitlon or arguments. Petltlonerrs only argument

lras that the lnforuatLon relied on by the Audit Dlvlsion was hearsay. Whl1e lt

is t rue that the Audit  Divls ionrs ent lre ease consisted of hearsay evtdence,

the 'rlegal residuum rulett is rtno longer the governing standard under State lawtt

(Blodnick v.  Nen York State Tax Comlssion, 507 MfS2d 536 [3d Dept.  19861) and

petltioner has the burden of provlng such evldence to be incorrect.

C. That the petltlon of Chrls Curcio albla C & S Servlce Statlon ls

denled and the Notice of DetermLnatlon and Demand for Payment of Sales and Use

Taxes Due dated Aprl l  30, 1984 ts sustalned.

DATED: Albanyr New York STATE TN( COVMISSION

FEB 2 41s87
PRESIDENT

COMMISSIONER


